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Introductory note 

For the convenience of readers this section, l ike its predecessors in the A l l ER 
A n n u a l Rev iew series, conforms to the Code set out in the author's book 
Statutory Interpretation (1984, Supp 1989). A reference to the relevant section 
of the Code is g iven after each heading in the notes be low. 

As prev ious ly , a t tent ion is d r a w n in the notes b e l o w to examples of statute 
l aw principles be ing over looked or ignored in cases reported dur ing the year 
(see notes respectively related to Code ss 14, 125 (potency of the term 
defined), 125 (number) , 125 (powers and duties), 281 and 284). 

C i v i l sanction for disobedience to statute (Code s 14) 

Liability in negligence 

In Murphy v Brentwood District Council [1990] 2 A l l ER 908 (see also pp 303-
307 be low) the House of Lords overru led Anns v Merton London Borough 
[1977] 2 A l l ER 492, [1978] AC 728, Supp pp 6-8. As a result, the position 
regarding l i a b i l i t y in negligence may n o w be summarised as follows 
(replacing the passage under the heading Page 41 in Supp pp 6-8). 

It m a y be that , by an anomalous development of case law, negligent 
contravent ion of a statute gives rise to l i ab i l i t y for the t o r t of negligence as 
dist inct f r o m the t o r t o f breach o f s tatutory d u t y . The basis o f this liability 
appears to be that the mere existence of a statutory d u t y raises a duty of care of 
the k i n d postulated by the t o r t of negligence, and that this is apart f rom, and 
addit ional t o , the d u t y to c o m p l y direct ly w i t h the requirements o f the 
statute. 

Th i s l i a b i l i t y in negligence has been recognised in a l o n g line of authorities 
c u l m i n a t i n g in Murphy v Brentwood District Council, w h i c h concerned the 
negligent failure of a local a u t h o r i t y to observe b u i l d i n g regulation 
requirements. In i t the House of Lords restricted the scope of the alleged 
l i ab i l i t y in negligence by o v e r r u l i n g its o w n previous decision in Anns v 
Merton London Borough. In consequence, if it exists at all the l iabil ity is now 
probably l i m i t e d to i n j u r y to the person or to health. 

It is n o t e w o r t h y that the previous authorities ma in ly concerned the scope 
and extent of the l i ab i l i t y in negligence, rather than its existence. The 
ob l iga t ion w o u l d inev i tably be anomalous because in principle the existence 
and scope of l i a b i l i t y for breach of a statutory d u t y should depend on the 
i n t e n t i o n of Parl iament as indicated in the statute, rather than on judicial 
appl icat ion of an extraneous c o m m o n law doctrine such as the tort of 
negligence. 
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H o w e v e r , the idea that such l i ab i l i t y exists had secured such a tenacious 
h o l d in the profession that in Murphy counsel for the party in whose interest it 
w o u l d have been for the court to h o l d that the l i ab i l i t y does n o t exist failed to 
argue the po int . Nevertheless, the House was clearly uneasy about its 
existence. Stating that he expressed no o p i n i o n on the p o i n t , L o r d Mackay of 
Clashfern LC (at 912, echoed by L o r d O l i v e r at 938) pointed out that 
Parliament had itsel f made p r o v i s i o n regarding l i ab i l i t y o f this k i n d in the 
Defective Premises A c t 1972. He added that for the House in its j u d i c i a l 
capacity to create a large n e w area of responsibi l i ty on local authorities in this 
respect w o u l d n o t be a proper exercise of j u d i c i a l power . L o r d K e i t h said (at 
917): 

'Not having heard argument on the matter, I prefer to reserve my opinion on 
whether any duty at all exists. So far as 1 am aware, there has not yet been any 
case of claims against a local authority based on injury to person or health 
through any failure to secure compliance w i t h building byelaws. If and when 
such a case arises, that question may require further consideration.' 

L o r d Jauncey (at 938) s imi lar ly declined to express a v i e w on whether the 
d u t y n o t to be negligent existed. T h e speeches in Murphy appear to be a clear 
i n v i t a t i o n to challenge in some future case the argument that it does. 

Enforcement agencies: administrative agencies (Code s 15) 

Delegation by minister 

In Oladehinde v Secretary of State for the Home Department [1990] 3 A l l ER 393 
the House of Lords recognised w h a t i t called the Carltona pr inc iple regarding 
delegation by a minister to his officials. This was la id d o w n by L o r d Greene 
MR in Carltona Ltd v Comrs of Works [1943] 2 A l l ER 560 at 563 in the 
f o l l o w i n g w o r d s : 

' In the administration of government in this country the functions which are 
given to ministers (and constitutionally properly given to ministers because 
they are constitutionally responsible) are functions so multifarious that no 
minister could ever personally attend to them . . . The duties imposed upon 
ministers and the powers given to ministers are normally exercised under the 
authority of the ministers by responsible officials of the department. Public 
business could not be carried on if that were not the case. Constitutionally, the 
decision of such an official is, of course, the decision of the minister. The 
minister is responsible. It is he who must answer before Parliament for 
anything that his officials have done under his authority, and if for an important 
matter he selected an official of such junior standing that he could not be 
expected competently to perform the work, the minister would have to answer 
for that in Parliament.' 

After c i t ing this d i c t u m i n the court be low, L o r d Donaldson M R said: 

'Lord Greene MR contemplated that, in devolving authority to take decisions 
on his behalf, the Secretary of State would only be answerable to Parliament, 
but it is conceded that, at least in recent times, such a course of action would also 
be susceptible to judicial review.' (R v Secretary of Statefor the Home Department, 
exp Oladehinde [1990] 2 A l l ER 367 at 381). 
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In Oladehinde the House of Lords recognised that the Carltona principle 
could be displaced by a contrary i n t e n t i o n in a particular A c t . L o r d Griffiths 
(at 401) found three instances of this in the I m m i g r a t i o n A c t 1971. For 
example s 13(5) refers to a certificate 'g iven by the Secretary of State (and not 
by a person acting under his a u t h o r i t y ) ' . In a reference to the l inguist ic canon 
of construct ion expressum facit cessare taciturn (Code s 388), L o r d Griffiths 
added (at 402): 'Where I f i n d in a statute three expl ic i t l imi ta t ions on the 
Secretary of State's p o w e r to devolve I should be very s low to read into the 
statute a further i m p l i c i t l i m i t a t i o n . ' 

Discretion 

In Rv Secretary of State for the Home Department, ex p Oladehinde [1990] 2 A l l 
ER 367 (aff irmed, Oladehinde v Secretary of State for the Home Department 
[1990] 3 A l l ER 393: see previous note) L o r d Dona ldson MR referred (at 379) 
to w h a t he called the 'Padfield approach' to the construct ion of an enactment 
conferr ing a discret ion. Th i s was stated by L o r d Reid in Padfield v Minister of 
Agriculture, Fisheries and Food [1968] 1 A l l ER 694 at 699 as fo l lows : 

'Parliament must have conferred the discretion w i t h the intention that it 
should be used to promote the policy and objects of the Act; the policy and 
objects of the Act must be determined by construing the Act as a whole . . . if 
the Minister, by reason of his having misconstrued the Act or for any other 
reason, so uses his discretion as to thwart or run counter to the policy and 
objects of the Act, then our law would be very defective if persons aggrieved 
were not entitled to the protection of the court.' 

Enforcement agencies: adjudicating authorities with appellate 
jurisdiction (Code s 23) 

House of Lords (Code pp 65-67) 

For an example o f the o v e r r u l i n g by the House o f Lords o f its o w n previous 
decision see Murphy v Brentwood District Council [1990] 2 A l l ER 908, 
described in the note on p 250 above related to Code s 14. 

Enforcement agencies: judicial review (Code s 24) 

Irrationality 

(i) In Champion v Chief Constable of the Gwent Constabulary [1990] 1 A l l ER 
116 at 127, L o r d L o w r y suggested that in the Wednesbury test as or ig inal ly 
fo rmula ted by L o r d Greene MR (set out at Code p 69) the w o r d s 'acting 
reasonably' should be inserted after ' a u t h o r i t y ' in the phrase 'a decision 
. . . so unreasonable that no reasonable a u t h o r i t y cou ld ever have come 
to i t ' . Th i s w o u l d make clear that a n o r m a l l y reasonable author i ty may 
on rare occasions suffer a lapse and act unreasonably. It w o u l d avoid the 
undesirable i m p l i c a t i o n that an a u t h o r i t y against w h o m j u d i c i a l review is 
ordered must for that reason be regarded as usually unreasonable in its 
behaviour. 

(ii) In R v Secretary of State for the Home Department, exp Brind [1990] 1 A l l ER 
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469 at 480-481 L o r d Donaldson MR said that the doctr ine of 
' p r o p o r t i o n a l i t y ' , under w h i c h administrat ive action may be attacked i f i t 
is out of p r o p o r t i o n to the mischie f addressed (using a sledgehammer to 
crack a n u t ) , is n o t a separate head of j u d i c i a l rev iew but an aspect of 
i r ra t iona l i ty . He added: 

'. . . acceptance of "proportionality" as a separate ground for seeking 
judicial review rather than a facet of "irrationality" could easily and 
speedily lead to courts forgetting the supervisory nature of their 
jurisdiction and substituting their view of what was appropriate for that of 
the authority whose duty it was to reach that decision.' 

As to this case, w h i c h was f o l l o w e d by the C o u r t of Appeal in R v General 
Medical Council, ex p Colman [1990] 1 A l l ER 489, see also the note on 
p 260 b e l o w related to Code s 134. 

Procedural impropriety 

(i) Unfairness as a g r o u n d for j u d i c i a l rev iew falls w i t h i n the category of 
procedural i m p r o p r i e t y : R v Inland Revenue Commissioners, ex p Taylor 
(No 2) [1989] 3 A l l ER353 at 357-358 (A11ER Rev 1989, pp 289-290 and 
discussed in T a x a t i o n , p 135 b e l o w ) . Th i s category has also been 
described as the requirement of procedural due process: R v Governor of 
Pentonville Prison, ex p Naghdi [1990] 1 A l l ER 257 at 260, discussed in 
E x t r a d i t i o n , pp 134-135 above. 

(ii) It was held in i? v Board of Inland Revenue, exp MFK Underwriting Agencies 
Ltd [1990] 1 A l l ER 91 , f o l l o w i n g Preston v IRC [1985] 2 A l l ER 327, 
[1985] S T C 282, that w h a t B i n g h a m LJ (at n o ) called ' the valuable 
developing doctr ine of legit imate expectation' is an aspect of the 
treatment of unfairness, and that where ( w h i c h was n o t the case here) a 
statutory b o d y such as the Inland Revenue abuses its p o w e r unfair ly , as 
by defeating the legit imate expectation of taxpayers w h o had rel ied on its 
pronouncements , j u d i c i a l rev iew w i l l lie despite the avai labi l i ty o f 
statutory appeal procedures. 

Enforcement agencies: dynamic processing of legislation by 
(Code s 26) 

Overruling of processing decisions 

Even t h o u g h there exists a l o n g l ine of author i ty as to the legal meaning of a 
t e r m or enactment, a higher court may decide to reverse this where it 
considers i t to be based on defective reasoning. The decision of the C o u r t of 
Appeal in Cook v Southend Borough Council [ 1990] 1 A l l ER 243 on enactments 
g i v i n g a r i g h t of appeal to a 'person aggrieved' affords an example. A line of 
cases held that, contrary to its natural meaning, the t e r m was n o t intended to 
include a local author i ty whose decision had been i m p u g n e d . W o o l f LJ (at 
254) held that in the key case, i? V London Sessions Appeal Committee, ex p 
Westminster City Council [1951] 1 A l l ER 1032, 2 KB 508, the D i v i s i o n a l C o u r t 
had taken a ' w r o n g t u r n i n g ' . He w e n t on : 
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'As the present case illustrates, the question of who is a "person aggrieved" is 
still very much alive in many statutory situations. It therefore appears to me to 
be important for this court to intervene so that in future the decisions in the 
1950s wi l l not continue to cause the courts unduly to restrict the right o f local 
authorities to appeal. I have therefore come to the conclusion that Ex p 
Westminster City Council should be regarded as having been wrongly decided 
and should no longer be followed.' 

Decisions arrived at per incuriam 

I n Rakhit v Carty [1990] 2 A l l ER 202 (see also pp 176-177 above) the C o u r t o f 
Appeal held that its decision in Kent v Millmead Properties Ltd (1982) 44 P & 
CR 353 had been arr ived at per i n c u r i a m , since it was g iven in ignorance or 
forgetfulness of an inconsistent statutory p r o v i s i o n , namely the Rent Act 
1977, s 67(3). A c c o r d i n g l y , the court declined to f o l l o w it even t h o u g h it had 
previous ly f o l l o w e d it in Cheniston Investments Ltd v Waddock [1988] 2 E G L R 
136. 

Act of Parliament: definition (Code s 27) 

Control over procedure (Code pp 83-84) 

In Rost v Edwards [1990] 2 A l l ER 641 Popplewel l J ru led that in the l ight of 
a u t h o r i t y he was compel led to f ind that the effect of art 9 of the B i l l of Rights 
(1688) is that whatever was said or done in either House of Parliament could 
n o t be enquired i n t o in a court of l aw, even t h o u g h the enquiry d id not in any 
sense challenge w h a t had been said or done (see pp 332—333 above). 

Act of Parliament: overriding effect of (Code s 32) 

Court's inherent jurisdiction 

In Harrison v Tew [1990] 1 A l l ER 321 the House of Lords considered the 
pos i t ion where an A c t of Parl iament makes comprehensive prov i s ion in an 
area previous ly f o r m i n g part of the court 's inherent j u r i s d i c t i o n , b u t does not 
expressly state whether or n o t that j u r i s d i c t i o n is to remain effective. The case 
concerned the court 's inherent j u r i s d i c t i o n to tax the b i l l of costs submitted 
by a sol ic i tor (based on the fact that a sol ic itor is an officer of the court) 
hav ing regard to the fact that a series of Acts beg inning w i t h 3 Jac 1 c 7 (1605) 
has set up a statutory system for the taxat ion of solicitors ' costs. Held The 
court retains no inherent j u r i s d i c t i o n over solicitors in re lat ion to the taxation 
of costs since the j u r i s d i c t i o n has by i m p l i c a t i o n been ousted and replaced by 
this series of enactments, of w h i c h the one n o w current is the Solicitors Act 
1974, s 70. 

L o r d L o w r y (at 329) cited Coke's statement that ' i t is a max ime in the 
c o m m o n l a w , that a statute made in the af f irmative, w i t h o u t any negative 
expressed or i m p l y e d , d o t h n o t take away the c o m m o n l a w ' (2 C o Inst (1817) 
200). He held that s 70(4) of the 1974 A c t ( w h i c h states that the power to 
order taxat ion conferred by sub-s (2) shall n o t be exercisable after a stated 
period) is a negative enactment in Coke's sense. A l t h o u g h the italicised 
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w o r d s m i g h t seem to contradict this , it is to be noted that they are a m o d e r n 
consolidated version of the Solicitors A c t 1843, s 41 , w h i c h imposed a t i m e 
l i m i t in general w o r d s . Taken together, these, said L o r d L o w r y (at 329) 'were 
negative enactments w h i c h in my clear o p i n i o n ousted the inherent 
j u r i s d i c t i o n to refer a b i l l for taxat ion in conflict w i t h w h a t they lay d o w n ' . 
(Note- The reference at S u p p p 13 to Symbol Park Lane Ltd v Steggles Palmer (a 

firm) [1985] 2 A l l ER 167 ( A l l ER Rev 1985, pp 236, 250, 255), a decision 
w h i c h is criticised by L o r d L o w r y (at 328), needs to be read in the l i g h t of 
Harrison v Tew.) 

Whether C r o w n bound by Act (Code s 34) 

In Lord Advocate v Dumbarton District Council [1990] 1 A l l ER 1 (discussed in 
T o w n and C o u n t r y P lanning, pp 348-349 be low) the House o f Lords 
reviewed the doctr ine o f C r o w n i m m u n i t y f r o m the operat ion o f Acts o f 
Parliament. The f o l l o w i n g points emerge f r o m the pr inc ipa l o p i n i o n , 
delivered b y L o r d K e i t h : 
1 . A statute must , in the absence of some particular p r o v i s i o n to the 

contrary , b i n d the C r o w n either generally or n o t at al l , since there is no 
logical r o o m for the v i e w that i t binds the C r o w n w h e n the C r o w n i s 
acting w i t h o u t any r i g h t to do so b u t n o t w h e n the C r o w n does have such 
r i g h t . Th i s v i e w o f L o r d Keith 's was expressly supported b y L o r d 
Jauncey, w h o said (at 18): 

'Any other approach would mean that the applicability of a particular 
statute to the Crown in any given circumstances could depend not on the 
terms of the statute but on matters extraneous thereto, namely the relevant 
common law rights of the Crown at the time. ' 

2 . T h e conclusion that the provis ions of a particular A c t do n o t b i n d the 
C r o w n is n o t controverted by the fact that a section of the A c t states 
expressly that that section shall n o t b i n d the C r o w n , since such saving 
provis ions are c o m m o n l y inserted ex abundanti cautela and do n o t support 
the inference that the C r o w n was in other respects intended to be b o u n d 
b y the A c t . 

3. It is desirable that Acts should always state expl ic i t ly whether or n o t the 
C r o w n i s intended to be b o u n d by any, and i f so w h i c h , o f their 
provis ions. I t may be remarked of the last of these points that legislative 
drafters are u n l i k e l y to c o m p l y w i t h i t . Th i s is because Bil ls are usually 
drafted in too m u c h of a h u r r y to p e r m i t the w e i g h i n g of points such as 
this , w h i c h often have di f f icult aspects. 

Act of Parliament: challenges to Act's validity (Code s 47) 

Bill of Rights (Code p 128) 

In Rost v Edwards [1990] 2 A l l ER 641 Popplewel l J ru led that in the l i g h t of 
author i ty he was compel led to f ind that the effect of art 9 of the B i l l of Rights 
(1688) is that whatever was said or done in either House of Parl iament cou ld 
n o t be enquired i n t o in a court o f l a w , even t h o u g h the enquiry d i d n o t in any 
sense challenge w h a t had been said or done (see pp 332-333 above). 
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Delegated legislation: doctrine of ultra vires (Code s 58) 

Severance (Code pp 144-145) 

In Director of Public Prosecutions v Hutchinson [1990] 2 A l l ER 836 (see also 
A d m i n i s t r a t i v e L a w , pp 6—7 above) the House of Lords reversed the decision 
in the court b e l o w ([1989] 1 A11ER 1060 ( A l l ER Rev 1989, pp 290-291)). The 
case concerned byelaws made w i t h respect to c o m m o n land under the 
M i l i t a r y Lands A c t 1892, s 14(1) ( w h i c h states that no byelaw made under it 
shall authorise interference w i t h r ights o f c o m m o n ) . The applicant, w h o was 
convicted of an offence under the byelaws, possessed no r i g h t of c o m m o n in 
respect o f the land. T h e byelaws thus interfered w i t h no r ights o f c o m m o n o f 
hers, even t h o u g h they interfered w i t h r ights o f c o m m o n possessed by other 
persons. Held The c o n v i c t i o n was u n l a w f u l . In so far as they affected the 
r ights of commoners , the byelaws were u l t ra vires. To treat t h e m as 
nevertheless va l id in relat ion to non-commoners w o u l d be to enforce 
provis ions of a tota l ly different character f r o m those in fact made. 

L o r d Br idge , w i t h w h o m three o f the other four l a w lords agreed, said (at 
839-840) that the cases where part b u t n o t the w h o l e of an i t e m of delegated 
legislation exceeds the powers under w h i c h it was p u r p o r t e d to be made, and 
the va l id p o r t i o n is severable, can be d iv ided i n t o cases of textual severability 
(where the so-called blue-penci l test can be applied) and those of substantial 
severability (where it cannot). L o r d Br idge said: 

'A legislative instrument is textually severable if a clause, a sentence, a phrase 
or a single word may be disregarded, as exceeding the lawmaker's power, and 
what remains of the text is still grammatical and coherent. A legislative 
instrument is substantially severable if the substance of what remains after 
severance is essentially unchanged in its legislative purpose, operation and 
effect.' 

Grammatical meaning: semantic obscurity and the 'corrected 
version' (Code s 90) 

(i) T h e Animal s A c t 1971, s 2(2) (b), imposes l i ab i l i t y where damage is 
caused by an animal i f ' t h e l i k e l i h o o d of the damage or of its being severe 
was due to [certain] characteristics of the animal ' and other stated 
requirements are met. In Curtis v Betts [1990] 1 A l l ER 769 the C o u r t of 
Appeal held that because this w o r d i n g was obscure it was necessary to 
construe the p r o v i s i o n w i t h the subst i tut ion of the simple phrase 'the 
damage' for the w o r d s ' the l i k e l i h o o d of the damage or of its being 
severe'. Th i s is a g o o d example of the express statement by the court of 
construct ion of w h a t is to be treated as the 'corrected vers ion' of the 
enactment where the court considers it necessary to apply a rectifying 
construct ion (see also T o r t , pp 334-335 b e l o w ) . (For the presumption 
that errors in legislation are to be rectified by the court of construction 
see Code s 142.) 

(ii) For a 'corrected vers ion ' found by the House of Lords see the note, 
related to Code s 142, on McMonagle v Westminster City Council [1990] 1 
A l l ER 993 at pp 261-262 be low. 

(ii i) For a case where it is submit ted the court f o u n d fhe w r o n g 'corrected 



Statute Law 257 

vers ion ' see the note on R v Brentwood Justices, ex p Nicholls [1990] 3 A l l 
E R 5 i 6 a t p p 258-259 be low, related to Code s 125 (also discussed in the 
chapter on C r i m i n a l Procedure, p 86 above). 

Filling in the detail: implications (when legitimate) (Code s 109) 

Implied ancillary powers 

U n d e r the rule in A-G v Great Eastern Rly Co (1880) 5 A p p Cas 473, as stated 
by L o r d B l a c k b u r n (at 481), 'those things w h i c h are incident t o , and m a y 
reasonably and proper ly be done under the m a i n purpose [ o f an enactment] , 
t h o u g h they may n o t be l i teral ly w i t h i n i t , w o u l d n o t be p r o h i b i t e d ' . O r , as 
stated by L o r d Selborne LC (at 478), 'whatever may fair ly be regarded as 
incidental t o , or consequential u p o n , those things w h i c h the Legislature has 
authorised, o u g h t n o t (unless expressly prohib i ted) to be held, by j u d i c i a l 
construct ion, to be u l t ra vires' . 

The rule was considered by the C o u r t of Appeal in R v Richmond upon 
Thames London Borough Council, ex p McCarthy & Stone (Developments) Ltd 
[1990] 2 A l l ER 852 w h e n r u l i n g u p o n the legal meaning of the codif icat ion of 
the rule in re lat ion to local authorities in the Local G o v e r n m e n t A c t 1972, 
s 111(1). This empowers a local author i ty ' to do any t h i n g . . . w h i c h is 
calculated to facilitate, or is conducive or incidental t o , the discharge of any of 
their functions ' . As to the latter case see further the note at p 267 b e l o w 
related to Code s 334, and the discussion in T o w n and C o u n t r y Planning at 
PP 353-354 be low. 

Filling in the detail: implications affecting related law (Code s n o ) 

(i) For a case where the House of Lords acknowledged that Parl iament had 
in legislation recognised p r o f o u n d changes in publ ic perceptions o f 
sexual m o r a l i t y see the description, related to Code s 142, oiMcMonagle 
v Westminster City Council [1990] 1 A l l ER 993 at pp 261-262 be low. 

(ii) In Kirkham v Chief Constable of the Greater Manchester Police [1990] 3 A l l 
ER 246 the C o u r t o f Appeal uphe ld the decision in the court b e l o w 
([1989] 3 A l l ER 882 ( A l l ER Rev 1989 p 292)). 

Rules: the commonsense construction rule (Code s 122) 

For an example of commonsense construct ion see the description, related to 
Code s 142, of the i m p o r t a n t decision of the House of Lords in McMonagle v 
Westminster City Council [1990] 1 A l l ER 993 at pp 261-262 be low. 

Statutory definitions (Code s 125) 

Application to ancillary documents 

Where an A c t contains a de f in i t ion of a t e r m , there is a presumpt ion that 
w h e n the t e r m is used in a document issued under, or for the purposes of, the 
A c t its meaning in that document is intended to be that g iven by the 
def in i t ion , rather than its o rd inary meaning. In Wyre Forest District Council v 



258 All E R Annual Review 1990 

Secretary of State for the Environment [1990] 1 A l l ER 780 (also discussed at 
pp 347-348 be low) the House of Lords had to decide whether the w o r d 
'caravan' as used in a p lanning application had its ord inary meaning or the 
w i d e r meaning assigned to i t by the Caravan Sites and C o n t r o l of Deve lop­
ment A c t 1960, s 29(1). H e W T h e latter was the case. L o r d L o w r y said (at 785): 

'. . . if Parliament in a statutory enactment defines its terms (whether by 
enlarging or by restricting the ordinary meaning of a word or expression), it 
must intend that, in the absence of a clear indication to the contrary, those terms 
as defined shall govern what is proposed, authorised or done under or by 
reference to that enactment.' 

Elsewhere, (at 788) L o r d L o w r y referred to a defined t e r m used in 'a formal 
document under the p lanning Acts ' as p r i m a facie hav ing the meaning 
assigned by the statutory de f in i t ion . The pr inciple clearly applies also to a 
t e r m as used in a document created for the purposes of an A c t where, w h i l e 
n o t being defined by the A c t , the t e r m has a distinct meaning in the Act . 
Pr ima facie i t w o u l d have the same meaning in the document . 

Potency of the term defined (Code pp 276-277) 

It is po inted out at Code p 276 that the natural meaning of a defined t e r m may 
have a potency sufficient to overr ide the l i teral meaning of the statutory 
de f in i t ion (see also Supp pp 24-25 and A l l ER Rev 1989, p 293). A l t h o u g h 
i l lustrations of this pr inc iple arise frequently in practice, the profession is 
s low to accept it as a dist inct type of interpretat ive p r o b l e m . Esso Petroleum Co 
Ltd v Ministry of Defence [1990] 1 A l l ER 163 furnished one m o r e example. It 
concerned the de f in i t ion of 'publ ic revenue div idends ' in the Income and 
C o r p o r a t i o n Taxes A c t 1970, s 107. W i t h o u t m e n t i o n i n g the principle, the 
court held that a l though the de f in i t ion of 'd iv idends ' stated that the term 
included ' interest ' , and was thus l i tera l ly w i d e enough to include interest on 
damages for a t o r t c o m m i t t e d by a government department, the intrinsic 
meaning o f ' d i v i d e n d s ' required the general w o r d ' interest' to be l i m i t e d to 
interest on securities. 

Number: Interpretation Act igy8, s 6(c) (Code p 284) 

T h e Interpretat ion A c t 1978, s 6(c), provides that unless the contrary 
i n t e n t i o n appears w o r d s in the singular include the p lura l . This causes 
d i f f i cu l ty w h e n the drafter forgets that his enactment drafted in terms of what 
one person does may n o t w o r k for p lura l cases, since the people concerned 
m a y choose to do different things (for previous examples of these difficulties 
see Bennion on Statute Law (3 rd edn) pp 269-270). 

T h e p r o b l e m arose once m o r e in R v BrentwoodJustices, exp Nicholls [ i99° ] 
3 A l l ER 516, where the D i v i s i o n a l C o u r t had to construe the Magistrates' 
Courts A c t 1980, s 20(3). Th i s says that in certain circumstances the court, 
after expla ining specified matters to ' the accused', shall 'ask h i m whether he 
consents to be t r ied s u m m a r i l y or wishes to be t r ied by a j u r y ' . The 
subsection goes on to say that ' i f he consents to be t r ied s u m m a r i l y ' the court 
shall proceed to do this . On the other hand ' i f he does n o t so consent' the 
court must inquire i n t o the i n f o r m a t i o n as examin ing justices. In Nicholls 
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three defendants, N i c h o l l s (the applicant for j u d i c i a l rev iew) , Carr and 
W i l l b o u r n e were j o i n t l y charged w i t h the one offence of affray. N i c h o l l s and 
Carr wished to be t r ied s u m m a r i l y , w h i l e W i l l b o u r n e wished to be t r ied by 
j u r y . Re ly ing on s 6(f) , the court held that the effect of Wi l lbourne ' s w i s h was 
that all three must be t r ied by j u r y . 

The decision is di f f icult to jus t i f y . The drafter of s 20(3) had erred by fai l ing 
to envisage and prov ide for the fact that defendants are frequently t r i ed 
j o i n t l y for the same offence. Section 6(c) requires references to 'the accused' 
to be construed as i n c l u d i n g t w o or m o r e accused persons, b u t the obvious 
possibi l i ty that they m i g h t decide in di f fer ing ways was n o t dealt w i t h by the 
w o r d i n g of s 20(3). The court was therefore required to arrive at the 
'corrected vers ion ' o f the enactment in accordance w i t h the true i n t e n t i o n o f 
Parliament (see Code s 90). It is submit ted that this w o u l d be m o r e l ike ly to 
have been to the effect that there should be t w o separate trials, a s u m m a r y 
t r ia l for those defendants w h o wished i t and a j u r y t r ia l for any w h o elected 
for that alternative. 

Powers and duties: Interpretation Act 1978, s 12(1) (Code p 284) 

The Interpretat ion A c t 1978, s 12(1), says that where an A c t confers a p o w e r 
it is i m p l i e d , unless the contrary i n t e n t i o n appears, that the p o w e r may be 
exercised f r o m t i m e to t i m e as occasion requires. To the previous examples of 
the o v e r l o o k i n g of this p r o v i s i o n (see Supp p 26) there can be added R v 
Immigration Appeal Tribunal, ex p Secretary of State for the Home Department 
[1990] 3 A l l ER 652, w h i c h concerned the p o w e r to make an appl icat ion for 
leave to enter the U n i t e d K i n g d o m under the I m m i g r a t i o n A c t 1971, s 3(1). 

Principles: nature of legal policy (Code s 126) 

Legal po l icy , w h i c h is an aspect of publ ic po l icy , is explained at Code 
pp 285-295. For an example of the emergence of a n e w head of po l i cy see the 
note on R v Registrar General, exp Smith [1990] 2 A l l ER 170 at p 265 be low, 
related to Code s 289 (also discussed i n Fami ly L a w , pp 151-152 above). 

Principles: that law should serve the public interest (Code s 127) 

Estoppel per rem judicatem 

The House of Lords held in Thrasyvoulou v Secretary of State for the 
Environment [1990] 1 A l l ER 65 that where an enactment creates a specific 
j u r i s d i c t i o n for the determinat ion of any issue w h i c h establishes the existence 
of a legal r i g h t then, unless the contrary i n t e n t i o n appears f r o m the 
enactment, there is an i m p l i c a t i o n that the pr inciple of res judicata is intended 
to apply to give f inal i ty to that determinat ion even t h o u g h it is n o t made by a 
court . 

The House accordingly held that a determinat ion in favour of the appellant 
in an appeal against an enforcement notice under the T o w n and C o u n t r y 
Planning A c t 1971, s 88(2)(fe) to (e), that an exist ing use of a b u i l d i n g or land 
was either permi t ted or beyond the reach of enforcement proceedings gave 
rise to an estoppel per r e m j u d i c a t e m . L o r d Br idge said (at 70-71): 
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'The doctrine of res judicata rests on the t w i n principles which cannot be 
better expressed than in terms of the two Latin maxims "interest reipublicae ut 
sit finis l i t i u m " and "nemo debet bis vexari pro una et eadem causa". These 
principles are of such fundamental importance that they cannot be confined in 
their application to litigation in the private law field. They certainly have their 
place in the criminal law. In principle they must apply equally to adjudications 
in the field of public law.' 

(For further discussion of Thrasyvoulou, see T o w n and C o u n t r y Planning at 
PP 350-351 be low. ) 

Principles: that municipal law should conform to public 
international law (Code s 134) 

European Convention on Human Rights 

InRv Secretary of State for the Home Department, exp Brind [1990] 1 A l l ER 469 
the C o u r t of Appeal considered the argument that a directive issued by the 
H o m e Secretary to the Independent Broadcasting A u t h o r i t y under the 
Broadcasting A c t 1981, s 29(3), p r o h i b i t i n g the broadcasting of direct 
statements by representatives o f proscribed terrorist organisations in 
N o r t h e r n Ireland contravened the provis ions of art 10 of the European 
C o n v e n t i o n on H u m a n Rights regarding freedom of speech. Held Since there 
was no a m b i g u i t y in the w o r d i n g of s 29(3), w h i c h gave the H o m e Secretary 
unfettered p o w e r to p r o h i b i t the broadcasting of 'any matter or classes of 
matter ' , its w i d t h was n o t to be treated as cut d o w n by art 10. L o r d 
Dona ldson MR said (at 477): 

'. . . you have to look long and hard before you can detect any difference 
between the English common law and the principles set out in the convention, 
at least if the convention is viewed through English judicial eyes . . . when the 
terms of primary legislation are fairly capable of bearing two or more meanings 
[there is] a presumption that Parliament has legislated in a manner consistent, 
rather than inconsistent, w i t h the United Kingdom's treaty obligations.' 

As to this case, w h i c h was f o l l o w e d by the C o u r t of Appeal in R v General 
Medical Council, ex p Colman [1990] 1 A l l ER 489, see also the note on 
pp 252-253 above related to Code s 24. 

Presumptions: that regard be had to the consequences of a 
construction (Code s 140) 

For an example of consequential construct ion see the description, related to 
Code s 142, of the i m p o r t a n t decision of the House of Lords in McMonagle v 
Westminster City Council [1990] 1 A l l ER 993 at pp 261-262 be low. 

Presumptions: that 'absurd' result not intended (Code s 141) 

For an example see the description, related to Code s 142, of the i m p o r t a n t 
decision of the House of Lords in McMonagle v Westminster City Council [1990] 
1 A l l ER 993 at pp 261-262 be low. 
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Presumptions: that errors to be rectified (Code s 142) 

Garbled or corrupt text (Code pp 339-342) 

In McMonagle v Westminster City Council [1990] 1 A l l ER 993 the House of 
Lords considered the de f in i t ion of ' sex encounter establishment' in the Local 
Government (Miscellaneous Provisions) A c t 1982, Sch 3 para 3A. T h e 
def in i t ion contains four sub-paragraphs, numbered (a) to (d), w h i c h 
respectively specify four classes of premises in w h i c h sexual services of 
various kinds are prov ided . Sub-paras (a) to (c) each expressly l i m i t the 
services covered by t h e m to those w h i c h are 'not u n l a w f u l ' . Thus sub-para (c) 
says 'premises at w h i c h entertainments w h i c h are n o t u n l a w f u l are p r o v i d e d 
by one or more persons w h o are w i t h o u t clothes or w h o expose their breasts 
or genital , u r inary or excretory organs d u r i n g the entertainment ' . In 
McMonagle the appellant had been convicted of contravening the A c t by 
operating premises fa l l ing w i t h i n sub-para (c) w i t h o u t a licence. He argued 
that the conv ic t ion was bad because the prosecution had failed to prove that 
the entertainments in question were 'not u n l a w f u l ' . A p p l y i n g Stone v Corp of 
Yeovil (1876) 1 C P D 691 (see Code p 375) and Salmon v Duncombe (1886) 11 
A p p Cas 627 (see Code p 755), the House held that the w o r d s ' w h i c h are n o t 
u n l a w f u l ' must be treated as surplusage attr ibutable to the inept i tude of the 
draftsman. A c c o r d i n g l y i t was n o t necessary for the prosecution to prove that 
the entertainments were n o t u n l a w f u l . 

The o n l y speech delivered was that of L o r d Br idge (at 994—998). Since this 
i m p o r t a n t decision is relevant to no less than eight sections of the Code (all 
noted in the appropriate places in this article) in addi t ion to s 142, an extended 
quota t ion f r o m L o r d Bridge's speech i s n o w given. 

'Your Lordships, I believe, find it both startling and unedifying that an 
appellant. . . should be able to dispute his guilt on the ground that the activity 
on which his conviction is founded is taken outside the ambit of the enactment 
under which he is charged by reason only that it proves h im guilty of another 
much graver indictable offence . . . 

The social background against which the legislation providing for the 
licensing of sex establishments must be considered is the product of a revolution 
in public attitudes to every aspect of sexual morality . . . It is . . . inevitable that 
in the current climate of opinion prosecutions for public indecency offences 
have become rare and since any such prosecution w i l l , if the defendant so elects, 
be tried by j u r y the standard likely to be applied . . . is in a high degree 
unpredictable . . . what is immediately striking is the extent to which the 
language of the new para 3 A of Sch 3 in sub-paras (a) to (c) must necessarily be 
read as giving express parliamentary sanction to some of the more striking 
manifestations of the sexual revolution to which I have referred. 

. . . reading the words ["which are not unlawful"] in their literal sense as 
defining an essential feature of an establishment requiring to be licensed, the 
meaning for which counsel for the appellant has energetically argued, would 
have the consequence, it seems to me, of substantially frustrating what must 
have been the primary purpose . . . It seems to me manifestly absurd that the 
intention of the legislation was to subject to licensing control only those 
establishments conducted in the least offensive way and to leave those which 
pander more outrageously to the taste of the voyeur immune from any control 
or legal restraint save such as might be imposed by the possibility of conviction 
by a j u r y of a public indecency offence. 
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For these reasons I entertain no doubt in my own mind that we should be 
giving effect to the true intention of the legislature if we could avoid this 
absurdity by treating the phrase "which is not unlawful" . . . as mere surplusage. 
1 recognise that this is a strong course to take in construing a statute and one 
which imputes an unusual degree of ineptitude to the draftsman.' 

T h e decision is open to the c r i t i c i sm that it is perfectly possible that, as its 
chosen w o r d i n g indicates, Parl iament really d i d w i s h to do no more than 
p l u g the loophole that existed because l a w f u l sex entertainments etc were n o t 
subject to prosecution, and desired to place these, and these alone, under 
some f o r m of regulat ion. Th i s i s indeed the most l ike ly construct ion. The fact 
that , as L o r d Br idge says, j u r y decisions are unpredictable does n o t jus t i f y the 
House o f Lords in using its j u d i c i a l p o w e r to install an alternative f o r m o f 
legal c o n t r o l over u n l a w f u l sex shows. 

Errors of meaning (Code pp 342-344) 

(i) In BBC Enterprises Ltd v Hi-Tech Xtravision Ltd [1990] 2 A l l ER 118 the 
C o u r t o f Appeal considered an enactment w h i c h contained, in relat ion 
to persons using a device for unscrambl ing coded television 
transmissions, the w o r d s ' w h e n they are n o t entit led to do so'. The 
enactment was the C o p y r i g h t , Designs and Patents A c t 1988, 
s 298(2)(a). T h e p r o b l e m of construct ion arose because everyone has the 
r i g h t , subject to compliance w i t h l icensing requirements, to receive 
television transmissions. Th i s is under the pr inciple thus described by 
Staughton LJ (at 122): ' i n this c o u n t r y , at any rate, everyth ing w h i c h is 
n o t p r o h i b i t e d by l a w i s p e r m i t t e d ' . H o w then could anyone (except 
infr ingers o f the l icensing law) f i t the w o r d s in question? 

The i n t e n t i o n of s 298 was clear, namely to give certain r ights ak in to 
c o p y r i g h t to persons t r a n s m i t t i n g coded programmes . The court held 
that, a l though the drafter had n o t stated the precondi t ion in a f o r m 
corresponding to the u n d e r l y i n g legal pos i t ion , this should n o t be 
a l lowed to stul t i fy the enactment. A p p l y i n g a d i c t u m o f L o r d D i p l o c k in 
Fothergill v Monarch Airlines Ltd [1980] 2 A l l ER 696 at 705, Staughton 
LJ said (at 123): 

'Save perhaps in revenue and penal enactments, I consider that the 
courts should now be very reluctant to hold that Parliament has achieved 
nothing by the language it has used.' 

(Note - T h e d i c t u m of L o r d D i p l o c k is g iven at Code p 423, where the 
case reference is unfortunate ly o m i t t e d . ) (See pp 26-27 above for further 
discussion of this case.) 

(ii) In Re Spence (deed) [1990] 2 A l l ER 827 the C o u r t of Appeal considered 
the legal meaning of the phrase in s 1(1) of the Legi t imacy A c t 1976 (a 
consol idat ion A c t ) ' [ the] chi ld o f a v o i d marriage, whenever b o r n ' . 
N o u r s e LJ said (at 832): 

'I have been much troubled by [this expression]. A void marriage, both 
as a matter of language and by definition . . . is a nullity. It is only an idle 
ceremony. It achieves no change in the status of the participants. It 
achieves nothing of substance. H o w then can you sensibly refer to a child 
of a void marriage?' 
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T h e court held that since the w o r d s presented 'a real and substantial 
d i f f icu l ty or a m b i g u i t y ' w i t h i n the meaning of that phrase as used by 
L o r d Wilberforce in Farrell v Alexander [1976] 2 A l l ER 721 at 726 it was 
entit led to refer to the different w o r d i n g in the or ig ina l enactment, the 
Leg i t imacy A c t 1959, s 2 (see Fami ly L a w at p 137 above and Succession 
at p 277 b e l o w for further discussion of Re Spence). 

(ii i) For an example of the drafter misconceiv ing the legislative project by 
fai l ing to envisage that m o r e than one person m i g h t be i n v o l v e d , see the 
note on R v Brentwood Justices, ex p Nicholls [1990] 3 A l l ER 516 at 
pp 258-259 above, related to Code s 125. 

(iv) To the reference in Supp p 32 to comments made by the court in Harrison 
v Tew [1987] 3 A l l ER 865 at 872-873, [1988] 2 W L R 1 at i o n , there 
should be added a reference to comments made by L o r d L o w r y on an 
appeal in that case (Harrison v Tew [1990] 1 A l l ER 321 at 326-330). 

(v) The decision in Box Parish Council v Lacey [1979] 1 A l l ER 113, [1980] Ch 
109, (see Code p 344, Example 12) was overruled by the House of Lords 
in Hampshire County Council v Milburn [1990] 2 A l l ER 257. As to the 
latter case see the note on pp 267-268 b e l o w related to Code s 363. 

Canons: construction of Act or instrument as a whole (Code s 149) 

Every word to be given meaning (Code pp 375-376) 

For an exception see the description, related to Code s 142, of the i m p o r t a n t 
decision of the House of Lords in McMonagle v Westminster City Council [1990] 
1 A l l ER 993 at pp 261-262 above. 

Conflicting statements within one instrument (Code pp 377-378) 

In Institute of Patent Agents v Lockwood [1894] AC 347 at 360 L o r d Herschel l 
LC said that where there is a conflict between t w o sections in the same A c t : 
' Y o u have to t r y and reconcile t h e m as best y o u may. I f y o u cannot, y o u have 
to determine w h i c h is the leading p r o v i s i o n and w h i c h the subordinate 
prov i s ion , and w h i c h must give w a y to the other ' . This d i c t u m was relied on 
by the C o u r t of Appeal in Re Man and another (bankrupts) [1990] 2 A l l ER 880 
w h e n deciding between t w o conf l ict ing provis ions o f the Insolvency A c t 
1986. 

N i c h o l l s LJ said (at 886) that the so-called rule referred to in Wood v Riley 
(1867) LR 3 CP 26 at 27 that 'the last [prov i s ion] must prevai l ' , i f it had ever 
existed, was l o n g since obsolete. He added: 'Such a mechanical approach . . . 
i s altogether out of step w i t h the m o d e r n , purposive, approach to the 
interpretat ion of statutes and documents ' . Th i s over looks the possibi l i ty that 
there may in rare cases be no means of deciding between conf l ict ing 
provis ions on purposive grounds, w h e n a rule of t h u m b is needed. I t should 
also be remembered that it used to be the practice, and in the case of pr ivate 
and personal Acts s t i l l is, to place saving clauses at the end, w i t h the intent 
that they should overr ide anyth ing inconsistent in the earlier part of the A c t . 
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Weighing the factors: changes in legal policy (Code s 163) 

For a case where the House of Lords acknowledged that Parliament had in 
legislation recognised p r o f o u n d changes in publ ic perceptions of sexual 
m o r a l i t y see the note, related to Code s 142, on McMonagle v Westminster City 
Council [1990] 1 A l l ER 993 at pp 261-262 above. 

Application: foreigners and foreign matters outside the territory 
(Code s 223) 

In BBC Enterprises Ltd v Hi-Tech Xtravision Ltd [1990] 2 A l l ER 118 at 121 
Staughton LJ said 'Parl iament is n o t assumed, in a c r imina l enactment, to 
have intended to regulate conduct outside this c o u n t r y ' . As to this case see the 
note, related to Code 142, on p 262 above. 

Pre-enacting history: consolidation Acts (Code s 232) 

In Re Spence (deed) [1990] 2 A l l ER 827 the C o u r t of Appeal considered the 
legal meaning of the phrase in s 1(1) of the Leg i t imacy A c t 1976 (a 
consol idat ion Act ) ' [ the] ch i ld o f a v o i d marriage, whenever b o r n ' . T h e court 
held that since the w o r d s presented 'a real and substantial d i f f i cu l ty or 
a m b i g u i t y ' w i t h i n the meaning of that phrase as used by L o r d Wilberforce in 
Farrell v Alexander [1976] 2 A l l ER 721 at 726 it was entit led to refer to the 
different w o r d i n g in the or ig ina l enactment, the Leg i t imacy A c t 1959, s 2. 

Enacting history: committee reports leading up to B i l l (Code s 237) 

For reliance by the House of Lords on the report of a Roya l C o m m i s s i o n see 
the note on Hampshire County Council v Milburn [1990] 2 A l l ER 257 at 
pp 267-268 be low, related to Code s 363. 

Enacting history: special restriction on parliamentary materials 
(Code s 241) 

Bill of Rights (Code p 530) 

In Rost v Edwards [1990] 2 A l l ER 641 Popplewel l J ru led that in the l i g h t of 
a u t h o r i t y he was compel led to f i n d that the effect of art 9 of the B i l l o f Rights 
(1688) is that whatever was said or done in either House of Parliament could 
n o t be enquired i n t o in a court o f l a w , even t h o u g h the enquiry d i d n o t in any 
sense challenge w h a t had been said or done (see pp 332-333 above). 

Unamendable descriptive component of Act: headings (Code s 281) 

As Code s 281 says, its headings f o r m part of an A c t and may be used as a 
guide to interpretat ion . I t is therefore surpris ing to f i n d H a r m a n J , in Esso 
Petroleum Co Ltd v Ministry of Defence [1990] 1 A l l ER 163 at 166, disdaining 
the assistance of a crossheading on the g r o u n d that ' the construct ion of an 
A c t cannot be contro l led by crossheadings'. W h i l e construct ion m a y n o t be 
controlled by a crossheading it can often be assisted by one, and it is the 
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court 's d u t y to take advantage of this aid w h e n a r r i v i n g at the legal meaning 
of an enactment. As to this case see also the note on p 258 above related to 
Code s 125, and the note b e l o w related to Code s 284. 

. Unamendable descriptive component of Act: punctuation (Code 
s 284) 

As stated at Code p 86, b o t h publ ic Bi l l s and private Bi l ls are fu l ly punctuated 
w h e n introduced i n t o Parliament. As Code s 284 says, its punctuat ion forms 

I part of an A c t , and may be used as a guide to interpretat ion. It is therefore 
surpris ing to f i n d H a r m a n J erroneously stating in Esso Petroleum Co Ltd v 
Ministry ofDefence [1990] 1 A l l ER 163 at 165 that 'commas are n o t part of the 
draft of Bi l ls laid before Parliament b u t are inserted at the Queen's Printer 's 

I stage of publ ica t ion ' . As to this case see also the note on p 258 above related to 
Code s 125, and that above related to Code s 281. 

Principle against doubtful penalization: danger to life or health 
(Code s 289) 

T h e pr inciple that , however plain the w o r d i n g , the court w i l l reject a 
construct ion of an enactment that may endanger life or health is i l lustrated by 
R v Registrar General, exp Smith [1990] 2 A l l ER 170. T h e A d o p t i o n A c t 1976, 
s 51, places w h a t is in terms an absolute d u t y on the Registrar General to 
supply an adopted person w i t h i n f o r m a t i o n needed to enable h i m to obta in a 
copy of his b i r t h certificate. In Smith the applicant was a psychotic w h o it was 
proved m i g h t , i f he discovered the i d e n t i t y of his natural mother , do her an 
i n j u r y . Held The appl icat ion w o u l d be refused. Watk ins LJ said (at 175): 

' In our very f irm view, having regard to the potential menace to the safety in the 
future of the natural mother of the applicant and possibly others related to h im 
by blood or otherwise, a public policy consideration positively demands that 
we refuse to grant the relief sought by the applicant. It is, we think, beyond 
belief that Parliament contemplated that an adopted child's right to obtain a 
birth certificate should be absolute come what may. . . If what we term to be an 
appropriate head of public policy is apparently novel and wanting until now of 
expression being given to i t , that is no reason at all to deny it a place in the 
relevant law.' 

Purposive-and-strained construction (Code s 315) 

(i) In X Ltd v Morgan-Grampian (Publishers) Ltd [1990] 2 A l l ER 1 (see also 
{ C o n t e m p t , pp 50-51 above and Practice and Procedure, pp 208-211 
I above) the House of Lords approved a purposive-and-strained c o n ­

struct ion of the phrase ' i n f o r m a t i o n contained in a publ icat ion ' in the 
C o n t e m p t of C o u r t A c t 1981, s 10 ( w h i c h cuts d o w n the c o m m o n law 
powers o f the courts to deal w i t h contempts in relation to sources o f 
i n f o r m a t i o n ) . T h e y widened i t t o include i n f o r m a t i o n communicated 
and received for the purposes of a publ icat ion w h i c h has n o t yet taken 

! place and may never take place. L o r d L o w r y said (at 17): 
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'This seems to be a necessary interpretation; otherwise a defendant such as 
Mr Goodwin |a journalist whose information had not been published] 
would be worse off than if he had already published . . . ' 

This example of j u d i c i a l legislation can perhaps be explained, i f n o t 
jus t i f i ed , by the fact that here the court is choosing to n a r r o w its o w n 
powers even further than Parliament had clearly n a r r o w e d t h e m . 

(ii) For another example of purposive-and-strained construct ion see the 
descr ipt ion, related to Code s 142, of the i m p o r t a n t decision of the 
House of Lords in McMonagle v Westminster City Council [1990] 1 A l l ER 
993 at pp 261-262 above. 

(ii i) For a further example of purposive-and-strained construct ion see the 
note on p 262 above related to Code s 142 and concerning BBC 
Enterprises Ltd v Hi-Tech Xtravision Ltd [1990] 2 A l l ER 118. 

Construction against 'absurdity': avoiding a futile or pointless 
result (Code s 324) 

Pointless legal proceedings ( Code pp 702-703) 

T h e l a w discourages the b r i n g i n g o f legal proceedings w i t h o u t pre l iminary 
attempts to settle the matter i n f o r m a l l y . In Sandwell Metropolitan Borough 
Council v Bujok [1990] 3 A l l ER 385 the House of Lords considered the 
provis ions relat ing to statutory nuisances contained in the Public Hea l th A c t 
1936, ss 91-99. W h i l e constrained by the language to h o l d that s 99 enabled a 
pr ivate person to prosecute for a statutory nuisance w i t h o u t first g i v i n g the 
offender notice of the nuisance and an o p p o r t u n i t y to remedy i t , the House 
resolved a d o u b t whether such a prosecutor was required by s 99 to be 
granted his costs by reference to the need to discourage prosecutions of this 
k i n d . L o r d Gri f f i ths (at 389-390) cited w i t h approval the f o l l o w i n g d i c t u m o f 
Watk ins LJ in the court be low: 

' In law there is no doubt that [the respondent] was entitled to commence 
proceedings without giving notice of the state of the dwelling to the local 
authority. But in every other conceivable way I regard that action as entirely 
wrong. Endless trouble to many people in courts and local authority offices and 
much money could be saved by the giving of notice of disrepair which it is to be 
supposed a local authority would appropriately react to . ' 

Construction against 'absurdity': avoiding a disproportionate 
counter-mischief (Code s 326) 

For an example see the note on R v Registrar General, ex p Smith [1990] 2 A l l 
ER 710 at p 265 above, related to Code s 289. 

Implied application of rules of constitutional law (Code s 334) 

Position of the Crown (Code p 722) 

In Re JS (a minor) (wardship: boy soldier) [1990] 2 A l l ER 861 (discussed in 
Fami ly L a w at pp 114-145 above) H o l l i s J struck out an or ig inat ing summons 
m a k i n g JS, a b o y soldier, a w a r d of court on the g r o u n d that the C r o w n was 
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i m p r o p e r l y impleaded and that b y the A r m y A c t 1955 c o n t r o l o f the b o d y o f 
JS was vested in the m i l i t a r y authorities. He applied the f o l l o w i n g d i c t u m of 
Russell LJ in Re A (an infant), Hanifv Secretary of State for Home Affairs [1968] 2 
A l l ER 145 at 152: 

'. . . the judge would have no right to complain of or countermand a lawful 
posting overseas of a ward who was in the armed forces. The law refers the 
military control of the ward to the military authorities.' 

He also applied a d i c t u m of D e n n i n g LJ in the same case (at 662) to the effect 
that the court w i l l n o t exercise its wardship j u r i s d i c t i o n 'so as to interfere w i t h 
the statutory machinery set up by Parl iament ' . 

Taxation only by Parliament (Code pp 724-725) 

In R v Richmond upon Thames London Borough Council, ex p McCarthy & Stone 
(Developments) Ltd [1990] 2 A l l ER 852 the C o u r t of Appeal held that a local 
author i ty p r o v i d i n g a service in exercise of the p o w e r conferred by the Local 
Government A c t 1972, s 111(1), to do anyth ing w h i c h is calculated to 
facilitate, or is conducive or incidental to , the discharge of any of its functions 
is entit led to make a reasonable charge, and that this does n o t contravene the 
p r o v i s i o n o f the B i l l o f Rights (1688) restr ict ing the l evy ing o f taxat ion t o 
Parliament. As to this case see further the note at p 257 above related to Code 
s 109. 

Implied application of rules of evidence etc (Code s 341) 

Estoppel 

As to the i m p l i e d application of the pr inciple of res judicata see the note on 
pp 259-260 above related to Code s 127. 

Reliance on illegality: allegans suam turpitudinem non est 
audiendus (Code s 345) 

Ex turpi causa non oritur actio (Code p 759) 

In Kirkham v Chief Constable of the Greater Manchester Police [1990] 3 A l l ER 
246 the C o u r t o f Appeal held that i n v i e w o f the abo l i t ion o f the cr ime o f 
suicide by the Suicide A c t 1961, s 1, the pr inciple ex turpi causa non oritur actio 
d i d n o t apply to negate an action for damages in t o r t where the police 
negl igent ly a l lowed a prisoner to c o m m i t suicide. For the h i s tory of the 
m a x i m ' s application see Pitts v Hunt [1990] 3 A l l ER 344 (discussed at pp 317— 
319 b e l o w ) . 

Canons: ordinary meaning (Code s 363) 

Several ordinary meanings (Code pp 799-800) 

A phrase may have more than one ord inary meaning because it is capable of 
being construed in different grammatica l senses. In Hampshire County Council 
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v Milburn [1990] 2 A l l ER 257 the House of Lords considered the meaning of 
the phrase 'waste land of a m a n o r ' in the C o m m o n s Registration A c t 1965, 
s 22(i)(fe). T h e y held it could mean either land w h i c h is current ly waste land 
of a manor or waste land w h i c h was f o r m e r l y , but is not n o w , waste land of a 
manor . As L o r d T e m p l e m a n put i t (at 262) 'the w o r d " o f " may be either a 
possessive genit ive or a genit ive of o r i g i n ' . In v i e w of the fact that no new 
manors could be created after the p r o m u l g a t i o n of the statute of Q u i a 
Emptores in 1290, and hav ing in m i n d the purpose of the 1965 A c t as 
indicated in the Report o f the Royal C o m m i s s i o n on C o m m o n Land 1955-58 
( C m n d 462), the House held it must be g iven the latter meaning. As to this 
case see also note (v) on p 263 above related to Code s 142. 

Canons: expressum facit cessare taciturn (Code s 388) 

See the note on Oladehinde v Secretary of State for the Home Department [1990] 3 
A l l ER 393 at pp 251-252 above, related to Code s 15. 


