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L egal Practice by Academics

by Francis Bennion MA (Oxon) Barrister, research associate of the University of Oxford Centre for
Socio-Legd Studies and former lecturer and tutor in law at St Edmund Hall, Oxford.

The author practised at the Bar in the 1950s and again in the 1980s. He has also worked in the law as an
Oxford don, civil servant, parliamentary draftsman, congtitutional adviser, textbook writer, and secretary of
aprofessional institute. Believing academics should practisethe law they teach, he examines how current
Government proposals may help them do so.

This article (in which references to men embrace women) examines theimpact of the Lord Chancellor's
Green Paper entitled "The Work and Organisation of the Legal Profession’ (Cm 570) on academic lawyers
who wish to be able to offer the public their legal services, defined by the Green Paper as services
‘concerned with the advice, assistance and representation required by a person in connection with his
rights, duties and liabilities' (para 2.1).

At present it is scarcely possible for an academic lawyer to offer full legal services. If hisqualificationis
that of a barrister he comes up against the multifarious practice restrictions laid down by the Code of
Conduct for the Bar of England and Wales (4th edn, 1989). If on the other hand heisasalicitor hefinds
himself impeded by the restrictions imposed on advocacy in the higher courts. It is little use being
permitted to give legal advice if one is prevented from later implementing the advice by argument
addressed to the court. The advocate who does appear may not take the same view.

Should academics be free to practise?

Many |law teachers are content to exercise their talents entirely within the groves of academe, but thisdoes
not apply to all. Moreover the public interest urgently requires that academic lawyers, on the continent
known and respected asjurists, be given adirect input to the courts of England and Wales. Thiswill raise
the intellectual leve of argument and judgment there, which is not what it was and certainly not what it
needs to be, and could be. It must be remembered in this connection that if an academic is permitted to
practise law he need not necessarily do so as an advocate. A barrister academic, for example, could be
briefed as one of ateam lead by a QC with the function of advising his leader.

As long ago as 1932 a Cambridge law professor, H C Guitteridge, remarked to Lord Atkin that ‘the
University lawyer is regarded with benevolent contempt in England’. Atkin rejoined that though ideally
there should be no difference between academic teaching and practice, in fact thereis. Gutteridge had
lamented, interms still applicable, the lack of contact between the practitioner and the academic lawyer in
England-

"The gulf between thetwo isvery wide - much wider than it isin Americaor on the Continent. Thereason
for this is no doubt the historical development of the teaching of English law and the fact that the
Universitieswerelatein thefield, but it hasled to the devel opment of an inferiority complex on the part of
the teacher which is bad for the teaching of law and also inimical to thefutureof English law.! (G Lewis,
Lord Atkin, p 225.)

On the continent, where Roman law was received, the jurist and his opinions (responsa prudentium) are




honoured throughout the profession. La doctrine is in Europe the central body of law furnished by the
writings of itsjurists. Herein England the superior court judges, drawn entirely from the practising Bar,
look almost exclusively to the opinions of their brethren.

The European practicederivesfrom classical Rome. Buckland identifiesthejuristsof the Augustan ageas
'thereal builders of the great fabric of Roman law' (W W Buckland, A Textbook of Roman Law (2nd edn,
1950) p 20). Thejurist's interpretatio was a source of law, dong with rescripts and edicts. He pondered
the general principles of the law, taking an overview. Judges, busy with day-to- day affairs, sought his
advice. He counselled the advocate on points of law, aswell as instructing pupils. He acted asassessor to
judges, and even dictated their judgments.

The current English judicia attitude is illustrated by Lord Wilberforce's warning of 'the dangers ... of
placing reliance on textbook authority for an analysisof judicial decisions (Johnsonv Agnew [1979] 1 All
ER 883, 892). Lord Diplock issmilarly dismissive-

'It may be that greater reliance than is usual in the English courts is placed on the writings of academic
lawyers by courts of other European states where oral argument by counsel playsarelaively minor rolein
the decision-making process. The persuasiveeffect of learned commentaries, likethe argumentsof counsel
in an English court, will depend on the cogency of their reasoning. Those to which your Lordships have
been referred contain perhaps rather more assertion thanratiocination ... (Fothergill v Monarch Airlines
Ltd [1980] 2 All ER 696, 708).

Academics haveriposted that modern judges themsel ves have atendency to engage in mere assertion (see
eg Murphy and Rawlings, 'After the Ancien Regime: The Writing of Judgments in the House of Lords
1979/1980 Part I' (1981) 44 MLR 617). Lord Diplock's dictum understatesthe true European view, which
isillustrated by Article 167 of the Treaty of Rome. Thisplacesjuristson alevel withjudgesby saying that
the qualification for appointment of judges to the Court of Justice of the European Communities is that

they-

'... shall be chosen from persons whose independence is beyond doubt and who possess the qualifications
required for appointment to the highest judicia officesin their respective countries or whoarejurisconsults
of recognised competence ...'

Unless English academics are ableto gain practical experiencein the courtsthey areunlikdy, evenunder a
reformed system, to qualify for appointment to the bench. Y et their knowledge and acuity are needed there
aswell as among those persons at present practising advocacy. Will the Green Paper clear the way?

Before attempting to answer this question we need to examine the present restrictionsin moredetail. They
fall into two categories, restrictions on advocacy and practice restrictions.

Present restrictions on advocacy

Subject to practice restrictions (see below), abarrister hasaright of audiencein al courtsand tribunalsin
England and Wales.

A solicitor holding a practising certificate has an unlimited right of audiencein amagistrates court, county
court or tribunal, and a limited right of audience in the Crown Court. The latter extends to appeas or
committals for sentence from amagistrates' court and cases in remote areas where solicitors traditionally
had full rights of audience before Quarter Sessions. Except in emergency, a solicitor has no right of
audience (except in chambers) in the High Court, Court of Appeal, or House of Lords.

An EC lawyer may appear before any court or tribunal in England and Wales provided he acts in
conjunction with a barrister or solicitor who is entitled to practise before that court or tribunal.

Bar practice restrictions



Therestrictions that currently inhibit from practice an academic whose legal qudificationisasabarrister
are numerous. They are set out in the Code of Conduct referred to above.

Status of Code The Code was adopted by the Bar Council following itsapprova in principle by the Bar in
Generd Meeting (s2.1). Amendments and additions may be made by the Bar in General Meeting or the
Bar Council (s2.2). Thisproducestheanomaly that amajority of barristersacting alone can introduce new
or tightened practice restrictions whereas appeas againgt findings of breach of the restrictions are
determined solely by Judges of the High Court (Annex 181 9(1)). Moreover rulesasto rightsof audience,
when not imposed under statute, are formulated solely by the Judges: Abse v Smith [1986] QB 536.

Power of waiver The Bar Council have power to waive the duty imposed on abarrister to comply with the
provisionsof the Code, in the circumstances of aparticular case, either conditionally or unconditionally (s
3.4). The Code does not specify the rationale of this power of waiver, or the basis on which it isto be
exercised. Nor doesit give any right of appeal against arefusal of waiver.

Bar practiceto befull timeIn general, abarrister isrequired to make Bar practice his primary occupation (s
6.1). Any 'supplementary occupation’ can be engaged in only with the permission of the Bar Council (s
6.3.1). Genera permission has been given for lecturing, for writing, editing and reviewing books and
periodicals, and for ‘coaching students' (Annex 1). Itisclear that thisgeneral permission is geared to the
sort of incidental work an ordinary practising barrister might wish to undertake. It is not an adequate
description of the work of an academic lawyer.

Restrictions on employed barristers It might be thought that most academic lawyerswould fall withinthe
Code'sterm 'employed barrister’, but thisis not the case. Thetermisdefined as'abarrister who, in return
for the payment of asalary, isemployed whally or primarily for the purpose of providing legal servicesto
hisemployer ...' (s4. 2(a)). Theterm 'lega services is defined asincluding legal advice, representation,
drafting and conveyancing (s 4.5.8). Persons who are employed mainly to carry out law teaching and
independent research, in other words academic lawyers, are accordingly outwith the Code'srestrictionson
employed barristers and no more need be said about the restrictions here.

Chambers system The Code prevents abarrister (other than an 'employed barrister’) from practising at the
Bar unless he is a member, or is permitted the use, of ‘professional chambers (s 7). This term is not
defined by the Code. Uncertainty asto its meaning is compounded by the fact that the Code contemplates
that in some exceptional circumstances (unspecified) ‘abarrister's privateres denceor any part thereof' may
be regarded as professional chambers (Annex 2 para15). Further uncertainty arisesfromthereferenceins
10.1(c) to 'sguatters. This term is undefined, but apparently means barristers who are anomaloudy
permitted to practise from certain chambers without being members thereof.

Elaborate restrictions surround the opening of a new set of professional chambers. Outside Greater
London this requires the consent of the Circuit (s 7.2.2).

Circuit system It is often necessary or at least desirable for apractising barrister to belong to one of the six
Circuits: South Eastern, Western, Midland and Oxford, Northern, North-Eastern, and Walesand Chester (s
14.1.1). Yet these continue to be run like private clubs. To join, a barrister needs to be proposed and
seconded by existing members of the Circuit who know himwell. If no member of the Circuit happensto
know him well, his application will probably be refused. He then has an appeal to the Bar Council (s
14.3.2), but is scarcdly likely to be welcome on the Circuit if his appeal should succeed. Substituting for
Circuits in certain cases are specialist associations respectively concerned with the Chancery Bar, the
Patent Law Bar, the Local Government and Planning Bar, and the Revenue Bar (s 14.1.6). Similar
provisions apply to these.

Clerking system It is assumed by the Bar authorities that a practising barrister must conduct his practice
through the medium of abarrister's clerk, though this requirement isnot spelt out inthe Code. It centreson



therulethat except in Legal Aid cases 'abarrister's fee should normally be fixed by arrangement between
his clerk and the professional client' (s 28.9). Even here there is a let-out however, since a barrister is
expressly authorised to discuss the amount of the fee personally with the professional client (s 28.9).

The Code does not define what it means by a 'clerk’. In his book on the subject, Flood remarks on the
difficulty of defining what constitutes a barrister's clerk (John A Flood, Barristers Clerks (1983) p4). In
its evidence to the Benson Commission on legal services the Barristers' Clerks Association divided the
clerk'sfunctionsinto three: administrative, handling relationshipswith solicitors and courts, and advising
the barrister on career questions. In thefirst category it identified 42 tasks ranging from negotiating brief
fees to taking messages.

No doubt a clerk in the usua Bar sense is often very useful to a busy barrister, but it is curious that a
barrister should be forced, as heis a present when entering chambers, to make an arrangement, with a
person he does not know and has not chosen, to provide him with persond services he may not need (at
least from that person) at afee he may well consider exorbitant. Flood says

... the barrister hasvery little control over the progress of hisor her career in the early stages; it all depends
on the barrister's clerk.” (John A Flood, Barristers Clerks (1983) p 3.)

Or asit was put by awell-known barrister's clerk, A E Bowker-

"The wise young man at the Bar, and the man who islikely to get on in the profession, is he who does not
interferewith hisclerk's arrangements, but goeswhere heis sent without question, and doespretty much as
heistold.' (A E Bowker, Behind the Bar (1947) p 11).

No other learned profession requiresits membersto operate under the control of unlearned clerks. Clerical
and secretarial services are undoubtedly needed, but all other professions|eavethemto be arranged by the
principa s concerned in the manner they judge most convenient. Thisincludes the solicitors' profession
even though the administrative arrangements of solicitors must, since the principals are officers of the
court, be beyond reproach. Only at the Bar are clerical servicesmade the subject of professional discipline.

Government reform proposals

The Green Paper begins by stating that the Government's objectivein publishing it 'isto see that the public
has the best possible accessto legal services (paral.1). Because of the limitations on rights of audience
the public at present has severely redtricted access to the legal services of lawyers who are solicitors.
Equally, Bar practice restrictions deny the public access to the services of many barristers who find
themselves, through no fault of their own, unable to comply with them. Wherethe solicitorsor barristers
in question are academicsthe public are especially harmed by these unnecessary barriers, sincethe quality
of service of which they are deprived is likely to be exceptionally good.

Hereit will beretorted by those who have avested interest in retaining the restrictionsthat a person cannot
be an efficient advocate who does not practise in the courts daily. This point must be addressed, because
thereis truth init. Certainly one may more easily become a competent practitioner in any field if one
practisesdaily inthat field. A well-known book by an experienced advocate has defended the professional

restrictions on this very ground: 'The real justification lies in the intimacy which exists between the
barrister and the courts before whom he appears (R du Cann, The Art of the Advocate (1964) p ). Even
the Green Paper subscribes to this view, saying that the presentation of cogent legal argument ‘isahighly
skilled task requiring not only knowledge of the law but aso constant practice in advocacy' (para 5.5:
emphasis added).

Y et there are dangers to the public here. Tricksof advocacy, perpetrated by the old hand, havelong been
the cause of disquiet. People remember Dean Swift's gibe that lawyers are a society of men bred up from
their youth in the art of proving by words multiplied for the purpose that white is black or black iswhite,



according asthey are paid.

A point overlooked by those who justify the present system is that to be what the Americans cal atrial
lawyer is not merely, or even primarily, aquestion of skilled advocacy. Before one can bein aposition to
present an argument to the court, one must first have prepared it. This requires not so much aknowledge
of thetricks of advocacy asaknowledge of law. Thelaw becomes more and more complex astime passes.

People who are in court every day lack time to research the law thoroughly and keep abreast of its
developments. Thisisthe province of the academic.

Particularly in civil cases, the modern tendency isagainst oral argument. Jury trialsin civil casesare now
extremely rare. Much evidenceisgiven by affidavit. Courts more and more read the papers beforehand.
Skeleton arguments, handed in and read before the hearing starts, are becoming the norm. All thisreduces
theimportance of advocacy and strengthensthe case for allowing academicsto practiseoccasionaly inthe
courtsif they wish to do so (and the public wish to retain their services). Itistimetolet fresh air into that
closed courtroom which bears such a suspicious resemblance to a closed shop.

Detailed Government proposals
The Government proposals regarding the restrictions outlined above are as follows.

Rights of audience Rights of audience for all advocates, whether barristers, solicitors, or others, will
depend on possession of acertificate of competence known asan advacacy certificate. Thiswill begranted
by the relevant supervisory professional body (for example the Bar Council or the Law Society). The
certificates will be of two types, a full certificate (covering al courts) and a limited certificate
(corresponding to the rights of audience currently enjoyed by solicitors). In each case there will be the
following subdivisions: general (covering both civil and criminal work), civil only, and criminal only. To
obtain acertificate, training and experience will be needed. Thiswill comprise an appropriate academic
coursein law, avocationa course which includes advocacy training, and a period of at least six months
practical training in advocacy (paras 5.15, 5.18). The supervisory body would have power to revoke or
suspend a certificate for good cause (para 5.16).

Bar practice restrictions The Green Paper says that the internal rules and methods of organisation which
govern barristers practices are amatter for the Bar, although it will need to be ableto justify these to the
new competition authority which it is envisaged will be set up in accordance with the Government's
proposals set out in the consultation paper 'Review of Restrictive Trade Practi ces which was published by
the Department of Trade and Industry in March 1988 (para 11.1).

Bar practice to be full time The Green Paper does not directly address the rule that practice at the Bar
should be afull-time occupation. However it seemsthat once an advocacy certificatehas been acquired it
will remain valid regardless of breaksin practice.

Chambers system Many barristers who wish to practise, particul arly those at the beginning of their career,
are unable to procure a seat in chambers. No other learned profession dictates to its members as to the
premises they use for their work, and the Green Paper is rightly critical of thisrestriction. No qualified
barrister should be compelled to operate under the chambers system if he does not wishtodo so. Still less
should he be forced out of practice if the system is unable or declines to accommodate him.

The Green Paper includes the following criticisms of the chambers system-
'Itisabsurd that entry to aprofession depends on whether aperson can obtain accommodation' (para11.8).
‘The... present requirements... are unnecessarily restrictive and not needed to protect either thebarrister or

theclient. Thereisno obviousreason why barristers ought not to be allowed to practise wherethey choose
(para11.10).



"The ... profession should take active steps to find suitable accommodation for barristers outside the Inns
(para11.12).

These echo criticisms which have long been made. For example Professor Zander argued more than 20
years ago that the chambers systemis contrary to the publicinterest on at |east three counts; it makes entry
to the profession depend on whether one can secure accommodation, it produces overcrowding of barristers
which is so bad asto affect the quality of their work, and it restrictsthe placeswherebarristers servicesare
available (M Zander, Lawyers and the Public Interest: A Study in Restrictive Practices (1968) pp 71-72).
In 1966 the Wilson report on legal education stated that many students experience difficulty in finding
chambers when they have no previous personal or family connectionswith the Bar (9 Journal of the SPTL
(1966) p 72). Racia and sex discrimination in selection of tenants of chambersisalongstanding problem.

Certain Code rules that support the chambers system will need to be reconsidered if the requirement to
practisefrom chambersis abolished. Thusabarrister isforbidden to collect papersor instructionsfrom his
professional client's office (s 20.6) or take part in conferences held in that office (s 23.2).

Circuit system The Green Paper asks the Bar to consider whether the rule that every barrister (other than
one whose chambers are in Greater London) should be a member of a Circuit or specialist organisation
serves any particular purpose (para 11.25).

Clerking system Professor Zander has said that the power of the barrister's clerk isdisturbing, particularly
since he plays an important role in selecting members of chambers and 'exercises an influence over the
distribution work amongst his supposed principals which is out of all proportion to his qualifications or
other attainments' (op cit pp 83-85). The Green Paper says that the clerk'srole in a barrister's lifeis a
powerful one because every barrister must have a clerk and the solicitor must normally negotiate with the
clerk rather than the barrister about fees; furthermore the fact that barristersare acollection of individuals
'may impede their collective control over their clerk' (para11.21). It adds, in agreement with the Benson
and Marre reports-

'‘Barristerswill naturally need to have office staff to organisetheir practices, but thisshould be amatter for
them aone to settle ... barristers should not be compelled to have aclerk. Rather they should be able to
negotiate their own fees, if they so wish. Moreover they should simply be under a professional duty to
ensure that their own particular practices are managed in an efficient and effective manner’ (para 11.23).

Appointment to the bench The Green Paper proposes that all advocates who have held the relevant
advocacy certificates for the appropriate length of time should be eligible for judicial appointment (para
10.1). It adds: 'our adversarial method of administering justice requiresthejudgesat least at trial courtsto
be recruited from among seasoned advocates (para 10.2). However, ‘it does not necessarily follow that
advocacy and advocacy aone in the higher courts should be the only route to ajudicial career in those
courts (para 10.6).

Conclusion

If implemented, the Green Paper proposal s, in conjunction with the work of the new competition authority
to be set up in accordance with the consultation paper 'Review of Restrictive Trade Practices, will go a
long way to ensuring that in England and Wales the academic lawyer or jurist will be enabled to take the
place he occupies on the continent. This can only be to the benefit of our legal system and the public
generaly.

Academics should not hesitate to take advantage of thereforms, and play their full part. Theywill need to
havethe sameinitial training in advocacy asthe ordinary trial lawyer. After that, they will remain qualified
even though they do not constantly practise in the courts.



It will prove best however if academics do keep in touch with court practice, and do not alow themselves
to becomerusty. Inthat way not only will the work of the courts benefit from an academic input, but the
work of university and polytechnic studentswill benefit from thefact that their tutors have recent first-hand

knowledge of how the law actually works in practice.



