© F A R Bennion Website: www.francisbennion.com
Doc. No. 1989.003 133 Salicitors Journal (1989) p 245
Any footnotes are shown at the bottom of each page
For full version of abbreviations click ‘ Abbreviations' on FB’s website.

Consent to surgery on a mentally-handicapped adult

by Francis Bennion MA (Oxon), barrister, research associate of the University of Oxford Centre for
Socio-Legal Studies

On 27 February the House of Lords begins hearing the appeal in F v West Berkshire Health Authority,
concerning consent to the sterilisation of a mentally-handicapped woman. This article considers the legal
issuesinvolved. A further article by the sameauthor will discusstheresult of theappeal. Theauthor drafted
therdlevant provisions of the Mental Health Act 1959 (now re-enacted in the Mental Health Act 1983).

The case of F v West Berkshire Health Authority (below shortened to Re F) concerns the question whether,
when an adult isincapablethrough mental deficiency of consenting to surgical treatment, this consent canbe
givenvicariously. It raisesjuridical issues of importanceand difficulty. Having been beforethe High Court
and the Court of Appeal it now awaits thedecision of the House of Lords. Both the High Court and the Court
of Appeal held that consent to the operation should be given, but reached different conclusions as to the
juridical basisfor this. The present articlewill submit that the correct basisis of adifferent naturefromthose
respectively adopted by the High Court and the Court of Appeal.

Thefacts

F, awoman of 36, isavoluntary patient at a mental hospital. Because of arrested development F's mental
capacity is, and will remain, equivalent to that of achild aged four or fiveyears. F hasbeendlowedtoforma
sexua reationship with a male patient at the hospital. She gains satisfaction from this, and it is thought
proper to alow it to continue. Even if the authoritiesterminated the relationship, the possibility could not be
excluded that F might at some future time become pregnant by this or another man. F's condition precludes
the effective use of contraceptives yet is such that for her to become pregnant would be disastrous.
Accordingly it is agreed to bedesirablethat F should be sterilised by surgery likely to proveirreversible. Fis
mentally incapable of herself reaching a considered decision on whether or not this operation should be
carried out. Can the decision be taken on her behalf? If so by whom, under what legal power, and by what
procedure?

The consent rule

Under an established common law rule ("the consent rul€") it is both tortious and criminal to perform acts
such as surgical operations on the body of an adult without his or her consent, thetort or offence being that
form of trespassto the person known as battery. (Instances where consent to physical injury, evenif given, is
ineffective on grounds of public policy areinapplicable in the circumstances of Re F.)

As respects Re F, the only relevant qualification to the consent rule so far recognised by the law (“the
emergency exception") ariseswherein an emergency it is necessary to operateto savelife, or counter athrest
tolifeor health, and the patient is unconscious or otherwise unableto consent: Wilson v Pringle[1987] 1 QB
237, 252; Marshall v Curry [1933] 3 DLR (Canada) 261, 274-5. In his Court of Appeal judgment in Re F
Neill LJ said that for the emergency exception to apply the treatment must (a) be necessary to meet the
emergency, and (b) requireto becarried out beforethe patient is sufficiently recovered to decide personally.




Rejecting implied consent asthebasis of the emergency exception, Neill LJ considered itsrationaeto bethat
itisinthe publicinterest (a) that an unconscious patient who requires treatment should be ableto receiveit,
and (b) that those who giveit should be free from any threat of an action for trespass to the person. (See
further Bennion, Statutory Interpretation ss 289 and 352; All ER Rev 1987 pp 251-2.) Nell LJconsidered it
unnecessary to consider whether there might be circumstances when adoctor is entitled to give treatment to
preserve the life of a patient who, while having the capacity to consent, elects not to do so.

The question raised in Re F is whether the consent rule is subject to afurther qualification ("the incapacity
exception"). Can the court give consent to surgery on behalf of an adult who is permanently disabled by
mental incapacity from giving consent in person? (In the case of a minor the matter can be dealt with by
invoking the prerogative power to make the patient a ward of court: In re B [1988] 1 AC 199.) When
considering this question it is necessary to bear in mind the basic function of thecourt under English civil law,
which isto determine alis (see Bennion, Statutory Interpretation ss 19, 20 and 71).

Thelitigation in Re F

The litigation in Re F began with the issue of an originating summons in the Family Division of the High
Court by F, acting by her mother as next friend. Thiswas for adeclaration under RSC Ord 15 r 16 that 'the
sterilisation of the plaintiff would not amount to an unlawful act by reason only of the absence of the
plaintiff's consent'. It also sought, additionally or in the alternative, the court's consent to F's sterilisation,
such consent to be given either under the parens patriae jurisdiction or the court'sinherent jurisdiction. The
West Berkshire Health Authority, who areresponsiblefor the hospital in which Fisavoluntary patient, were
named as defendants. In addition counsel instructed by the Official Solicitor appeared as amicus curiae. On
2 December 1988 the court made a declaration in the terms quoted above.

The Official Soalicitor took the view that the issues raised by the court's decision, and by other similar
decisions at first instance (see In re X (1987) The Times 4 June; T v T (1988) Fam 52), were of such
importancethat the matter should be considered by the Court of Appeal. Empowered to do so by adirection
by the Lord Chancellor signed on 12 January 1989 under the Supreme Court Act 1981 s90(3)(b), the Officid
Solicitor therefore appeal ed against the making of the declaration. On 3 February 1989 the Court of Appesl
dismissed the appeal while indicating that for future cases a declaration should not be regarded as the
appropriateremedy. Instead the court suggested that the Supreme Court Rule Committee should makeanew
ruleunder RSC Ord 80 laying down an appropriate procedure. Meanwhileasuggested interim procedurewas
set out in the judgment of Lord Donaldson MR and concurred in by Neill and Butler-Sloss LLJ.

Can consent be given by declaration?

Did the High Court have power to makein ReF, as it did, a declaration under RSC Ord 15 r 16 that ‘the
sterilisation of the plaintiff would not amount to an unlawful act by reason only of the absence of the
plaintiff's consent? It is submitted that it did not have this power. Rule 16 reads

‘No action or other proceeding shall be open to objection on the ground that amerely declaratory judgment or
order is sought thereby, and the Court may make binding declarations of right whether or not any
consequential relief is or could be claimed.’

The court isgiven this power to make adeclaration solely for the purpose of determining disputes concerning
the existence or otherwise of aparticular legal right. The essenceof thejurisdictionisthat thecourtislikea
camera photographing therelevant legal terrain. It registerswhat exists, and declareswhat it finds. Thisisin
no way a dynamic jurisdiction, permitting the court to intervene and take a decision that changes the legal
terrain. As Clauson J said in Nixon v Attorney-General [1930] 1 Ch 566, 574-

"This Court hasjurisdiction, in aproper case, to declarerights, and that jurisdiction, whether or not it exists
apart fromtherules of the Court, has now been dealt with by thoserules, and thereis an express provisionin



the rules, enabling this Court to make a declaration of right, notwithstanding that no consequentia relief is
claimed. Thedeclaration of right meansin my opinion declaration of legal right, and | have no power to make
any declaration, even if | desired to make one, except adeclaration, as| read therule, of alegal right.'

The person whose act is purported to be validated by the declaration in Re F is the surgeon whoisto carry out
the sterilisation operation. Even if the identity of that surgeon was known at the time the declaration was
made by the court, which is unlikely, it cannot be said that at that time the surgeon had a legal right to
perform the operation. Indeed the application for a declaration was made only becauseit was evident hedid
not have that right.

In making the declaration in Re F the court was following thedecisionin T v T [1988] Fam 52, where Wood
J made a declaration in similar terms regarding the sterilisation and termination of pregnancy of a
mentally-handicapped adult. The present author submitted at thetimethat this decision was unsound in law
on the ground that-

... acourt has no power to grant a declaration that adoctor will not beliablefor trespassif he operatesona
patient without either her consent or the consent of aperson legally authorised to give consent in respect of
that patient. A judicial declaration can be madeonly inrespect of alegal right, and no such right is knownto
thelaw. Thejudge has purported to create such aright solely by use of the declaration jurisdiction, whichis
plainly impermissible’ (Law Society's Guardian Gazette 26 August 1987, p 2327.)

This reasoning was accepted by the Court of Appeal in ReF. Lord Donaldson MR said hedid not regard an
application for a declaration as an appropriate procedure in such cases, adding: 'A declaration changes
nothing. All that the court is being asked to do is to declare that, had a course of action been taken without
resort to the court, it would have been lawful anyway'. Neill and Butler-Sloss LLJ concurredinthis, thelatter
adding: 'A declaration cannot alter the existing position ... The court by a declaration alone cannot give
approval'.

Can consent be given under procedure suggested by Court of Appeal ?

It was to be expected that, since the Court of Appeal unanimously held that the declaration in Re F was
ineffective and should not have been made, the court would have allowed the appeal against it brought by the
Official Solicitor. Instead the court dismissed the appeal. The other two judges concurred in the following
dictum by Lord Donaldson MR-

'As the procedure adopted in this case accorded with what at the time was thought to be appropriate and as
the learned judge investigated the matter fully and reached a decision, the wisdom ofwhich no one seeksto
challenge, | would dismiss the appesal'.

This is remarkable confirmation of the continuing truth of the maxim that hard cases make bad law.
Admittedly thereis no express statutory requirement that appeals must be allowed by the Court of Appesal in
circumstances such as these. It is submitted however that the court is by implication placed under the same
duty as that imposed by the Appellate Jurisdiction Act 1876 s 4 in relation to the appellate functions of the
House of Lords, namely to 'determinewhat of right, and according to thelaw and custom of thisrealm, ought
to be done in the subject-matter of such appeal’ (see Bennion, Statutory Interpretation pp 59-67). Itisclear
that a declaration such as was made by the High Court in Re F is contrary to law, and an appeal against it
ought thereforeto beallowed. An appdlate court has no discretion on apoint of thiskind, andit isdisturbing
that the Court of Appeal behaved asiif it had.

Wearefaced with theresult that, asthe matter now stands, a declaration which the Court of Appeal hedtobe
ultravires and ineffectivewas not overturned. But doesit thereforehave any legal effectivenessto protect a
surgeon who might carry out the sterilisation of F? Fortunately this question will not it seems arise as a
practical point. The operation has been deferred pending the decision of the House of Lords.



While awaiting that decision we may consider whether the alternative procedure suggested by the Court of
Appeal for future such cases provides a satisfactory solution to the problem. In the long term, the court
suggested that a new rule be made under RSC Ord 80. Pending this, it proposed adoption of atemporary
procedure. We look at these suggestionsin turn.

RSC Ord 80, which is entitled 'Disability’, ‘contains all the procedural rules dealing with persons under
disability as parties to actions and other proceedings' (The Supreme Court Practice 19881 1192). Theterm
'person under disability' isdefined by r 1 asapersonwhoisaninfant or apatient. A 'patient’isdefinedbyr 1
as aperson who, by reason of mental disorder within the meaning of the Mental Hedlth Act 1983, isincapable
of managing and administering his property and affairs. It issignificant that thisisthe definition of ‘patient’
applyingin Part V1l only of that Act (whichis concerned with the management of the property and affairs of
mental patients), and is much narrower than the general definition of ‘patient’ contained in section 145(1).
Thisgivesthecueto the purpose of RSC Ord 80: in relation to mental patientsit is soldy concerned withthe
operation of Part V11 of the 1983 Act. (It wasintroduced as RSC Ord 16B in 1961 to meet the requirements
of the predecessor to Part VII, namely Part VIII of the 1959 Act.) As the Court of Appeal rejected the
applicability of Part V1 to the sort of problem raised by Re F (seebelow) it is puzzling that they should have
thought an amendment to RSC Ord 80 would provide a solution.

Infact it is submitted that the Supreme Court Rule Committee have no power to amend RSC Ord 80 so asto
enable the court to give consent in such cases as Re F. Rules of court can be made only for the purpose of
‘regulating and prescribing the practice and procedureto befollowed in the Supreme Court' (Supreme Court
Act 1981 s84(1)). The power to consent to what would otherwise beacriminal and tortious act isclearly a
matter of substance, not procedure. It follows that the interim machinery purported to be laid down by the
Court of Appeal under its inherent jurisdiction pending the proposed amendment of RSC Ord 80 must be
invalid also.

Can consent be given under Mental Health Act 19837

It is submitted that the Mental Health Act 1983 empowers the court to give consent in such cases as ReF,
even though this contention was not put forward by counsel and was rejected by the Court of Appeal.

The 1983 Act is a consolidation Act, reproducing the Mental Health Act 1959 as amended. In order to test
the present contention it is necessary to examinewith care the design and framework of the 1959 Act, andthe
nature of certain amendments made to it.

The 1959 Act was described by itslong titleas an Act 'to repeal the Lunacy and Mental Treatment Acts 1890
to 1930, and the Mental Deficiency Acts 1913 to 1938, and to make fresh provision with respect to the
treatment and care of mentally disordered persons and with respect to their property and affairs. Asthe
Minister of Health said when moving the second reading of the Bill, it swept away theold law andinits place
put ‘anew pattern - comprehensive, simpler to understand and apply, and in linewith contemporary thinking
and medical and socia advance' (Parl Deb Commons, vol 598, col 704). The Act would certainly not have
been ‘comprehensive had it failed to provide for consent to medical treatment carried out on patients mentally
incapable of consenting personally.

The 1959 Act was divided into nine parts, dealing respectively with preliminary matters, local authority
services, nursing and residential homes, compulsory admission to hospitals and guardianship, patients
involved in crime, movement of patients within the United Kingdom and Channel Islands, secureinstitutions,
management of the property and affairs of patients, and finally miscellaneous and general matters.

Thekey to understanding Part V111 of the 1959 Act (now Part VI of the 1983 Act) liesinthe phrase'property
and affairs. Property isdefined by section 119(1) (now section 112 of the 1983 Act) asincluding any thing
in action, and any interest in real or personal property. The term 'affairs' is not defined. On a purposive
construction it should clearly be given the widest meaning, since otherwise some matters concerning a



mentally incapacitated patient would be unprovided for. This would be contrary to the whole tenor of the
legislation, which exists precisdy to make adequate provision for such persons. One of the meanings of
‘affair' given by the OED is'A thing that concerns any one; aconcern, amatter'. Obviously theword ‘affairs
was selected by the draftsman as the widest available term to cover whatever might arise to be dealt within
thelife of an incapacitated patient. No reason has been or could be adduced for limiting its intended width.

A nominated judge or officer has power to act on behalf of a person under Part V11 of the 1983 Act where,
after considering medical evidence, heis satisfied that the person isincapable, by reason of mental disorder,
of managing and administering his property and affairs, a condition that certainly appliesin the case of F.
The detailed powers are spelt out in sections 95 to 101 of the 1983 Act. Under section 95(1) the judge or
officer may, with respect to the property and affairs of a patient, do or secure the doing of all suchthingsas
appear necessary or expedient for the maintenance or other benefit of the patient, and otherwise for
administering the patient's affairs. The giving of consent to the sterilisation operation in the case of F is
surely covered by these words. If there were any doubt, it is removed by the explicit reference in section
96(1)(k) to 'the exercise of any power (including a power to consent) vested in the patient, whether
beneficially, or as guardian or trustee, or otherwise (emphasis added). It istruethat these provisionshavea
flavour of property, business and legality, but thisis only because most matters on which decisionsned to be
taken on an incapacitated person's behalf are of this character. Inany caseapower to give consent to an act
that would otherwise be tortious and criminal is undoubtedly onewith legal connotations.

The 1959 Act did not expressly deal with consent to medical treatment. According to Review of the Mental
Health Act 1959, Cmnd 7320, September 1978 (‘the 1978 White Paper'), the Department of Health and
Social Security took the view in relation to a detained patient that ‘where the purpose of detention is
treatment, the 1959 Act gives the Responsible Medical Officer implied authority to treat the patient in
relation to his mental disorder, if necessary without the consent of the patient or any other person’ (p 71).
Since some uncertainty was felt on the matter, the 1978 White Paper contained proposals for legislation to
spell out the statutory powers in such cases. These proposal s were subsequently modified following public
discussion, as described in Reform of Mental Health Legislation, Cmnd 8405, November 1981 (‘the 1981
White Paper'). The modified proposals were enacted as Part VI, entitled 'Consent to Treatment', of the
Mental Health (Amendment) Act 1982 (now Part IV of the 1983 Act).

Although Part VI was concerned only with treatment for the mental illnessitself, two points concerningit are
relevant to the Court of Appeal decisionin Re F. First, as the 1978 and 1981 White Papers make clear,
Parliament took very great care to dispense with patients' consent only where this was unavoidable, and to
provideelaborate safeguards. Second, Parliament took a deliberate decision not tointerferewith the previous
position regarding medical treatment not directly concerned with the patient'smental illness. The1978 White
Paper stated explicitly that treatment not relating to the mental disorder should not beimposed on adetained
patient without his consent, ‘other than such treatment as is immediately necessary to preserve his life or
health' (p 80). This reasoning would apply a fortiori to voluntary patients such as F. It supposes the
existence of a power to consent on behalf of the patient in such circumstances and thus confirms the
reasoning set out above regarding Part V11 of the 1983 Act.

InT v T [1988] Fam 52, referred to above, Wood Jheld that Part V11 did not empower the court to consent to
surgery, citing a dictum of Ungoed-Thomas J in In re W (E E M) [1971] 1 Ch 123, 143 that the
corresponding provision of the 1959 Act covered 'all the property and all the affairs of the patient in all ther
aspects; but not ... the management or care of the patient's person’. It is submitted that if this dictum was
intended to indicate that a patient's 'affairs' cannot include anything to do with her person it went too wide.
For exampleaprofessional actress frequently entersinto contracts concerning what she doeswith her person
(which is an actress's chief resource). Matters arising out of such contracts must be included among her
‘affairs’.

Can consent be given under parens patriae doctrine?



The 1959 Act was brought fully into force on 1 November 1960. Eleven days later the following notice
appeared in The London Gazette (p 7631)-

'Having regard to the provision made in the Mental Health Act 1959 with respect to the management of the
property and affairs of mentally disordered persons, The QUEEN has been pleased by Warrant under Her
Majesty's Royal Sign Manual, bearing date the 1st instant, to revoke the Warrant under the Royal Sign
Manual dated the 10th April 1956, entrusting the Lord Chancellor and certain other Judges of the Supreme
Court of Judicature with jurisdiction respecting the care and commitment of the custody of persons of
unsound mind and their estates.'

This confirms the argument abovethat the 1959 Act was intended to be comprehensive, thusleaving nothing
on which prerogative powersin relation to mentally disordered persons could continueto operate. InTv T
[1988] Fam 52, 58 Wood J expressed regret that the warrant had been thus revoked. He said-

"The facts of this case illustrate the usefulness and indeed, may | respectfully suggest, the necessity for a
residual jurisdiction even when codification purportsto cover every eventuality. Thesimplest remedy would
be to issue a fresh warrant restoring this common law jurisdiction.'

If theargument aboveregarding Part V11 of the 1983 Act is accepted by the House of L ords, thereis no nesd
for aresidual jurisdiction. If theargument isrejected, that will demonstratethat the ambit of thelegidationis
narrower than the prerogative powers, which to that extent thereforeremain extant. Theremedy would then
be to act on the suggestion of Wood J regarding the issue of afresh warrant.

[Published 133 Solicitors Journal (1989) p 245.]



