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Statutory Exceptions: A Third Knot in the Golden Thread?

by Francis Bennion

Many concerned with the social purpose of our laws believe them to be more complicated than necessary, as
illustrated by the issues underlying the House of Lords decision in Hunt. {[1987] A.C. 352; [1987] Crim.
L.R. 263.} Thelegislaturewishesto pronounce certain actsto becriminal, and decidesto enact alaw to that
effect. The enactment must carefully describethefactual outline and thelegal thrust. If anyone commitsan
act falling within the prescribed factual outline hewill incur thelegal thrust of the enactment, in other words
will be guilty of an offence and liableto the prescribed punisment. { For adetailed explanation of thefactual
outline and the legal thrust see Bennion, Statutory Interpretation ss 78 and 79.} What could besimpler? So
the legislature lays down the proposition if A then B.

But things may not after all be quitethat simple. Perhapsthere are somefactual ingredientsof theprescribed
offence whose existence or otherwisefalls " peculiarly within the knowledge of the defendant”. { This phrase
seemsto originatewith Bayley J. in Turner (1816) 5M. & S. 206, 211.} Anexample may bewhether or not
a necessary licence was held by him { Apothecaries' Company v Bentley (1824) 1 C. & P. 538, 171 E.R.
1307; Scott (1921) 86 J.P. 69; Oliver [1944] K.B. 68; John v Humphreys [1955] 1 W.L.R. 325; Edwards
[1975] Q.B. 27.}, though sometimes this knowledge is readily obtainable by the prosecution. {As in
Edwards[1975] Q.B. 27, wherethe Licensing Act 1964 s. 30(1) required the clerk to thelicensing justicesto
keep aregister showing all licences granted in the district.} Coupled with thisis thefrequent difficulty of
proving anegative. {See Stone (1801) 1 East 639, 653.}

The social justification of law indicates that the defendant should be required to prove a fact which can be
known only by him, unless others can, in the absence of histestimony, draw rdiableinferences about it. { As
in relation to the defendant's mental state at the time his act was committed.} So the legislature may be
required to modify its formulato read if A then B, unless the defendant proves C. Still ardatively simple
proposition, containing now what is known as astatutory exception. { Inthis article theterm "exception” is
used to include anything within what the Magistrates' Courts Act 1980 s. 101 (which, as explained below,
dealswith the onus of proving exceptions, etc. in summary trials) lists as"an exception, exemption, proviso,
excuse or qualification”.}

Unfortunately, asweall know, thelegislature, through theinadequacy of itslaw-making processes, oftenfails
to lay down a clear rule when oneis needed and possible. Hence such problems as arisein and from Hunt,
which are not new but endemic.

In Hunt the House of Lords was faced with the startling argument by counsel for the defendant/appd lant that
the burden of proof in the case of statutory exceptions varies according to whether the offenceistriable on
indictment or summarily. When confronted with the many cases of offencestriable either way, hewasforced
into arguing that in such instances the burden of proof depends on which way the particular case happensto
betried.

The House had to find away of disposing of so subversive an argument. Strangely it did so, aswill appear,
without mentioning acrucial factor, namely rule 6(c) of the Indictment Rules1971. { Thenoteonthedecision




at [1987] Crim. L.R. 263 does not mention it either.} Thisstatesthat it isnot necessary for the statement of
offence and particularsin an indictment "to specify or negative an exception, exemption, proviso, excuse or
qualification". Withthis must be contrasted the corresponding provision enacted in reation to summary trials
by the Magistrates' Courts Act 1980 s. 101:

"Where the defendant to an information or complaint relies on his defence on any exception, exemption,
proviso, excuse or qualification, whether or not it accompanies the description of the offence or metter of
complaint in the enactment creating the offence or on which the complaint is founded, the burden of proving
the exception, exemption, proviso, excuseor qualification shall be on him; and this notwithstanding that the
information or complaint contains an allegation negativing the exception, exemption, proviso, excuse or
qualification."

Here indeed are different things being said about exceptions according to whether the offence is tried on
indictment or summarily. Intheformer caseal thelaw says by way of what might be called the exceptions
ruleis that the exception need not be specified or negatived in the indictment. { In exculpation it should be
noted that when framing the original of rule 6(c), namely the Indictments Act 1915, Sch. 1, r. 5(2), the Joint
Consolidation Committee of both Houses of Parliament had aremit that did not extend to thelaw of evidence:
see Indictments Act 1915 s. 8(1). The formulation accurately reproduced the existing common law rule
concerning the form of indictments, as recently laid down in James [1902] 1 K.B. 540.} Inthelatter caseit
states the exceptions rule in the form that, whether or not the exception is negatived in the equivaent
information or complaint, the burden of proving the exception lies on the defence. Soinstead of enacting for
all casesif A then B, unlessthedefendant proves C, thelegislature mysteriously does this only for summary
trials. { The Scots have sensibly enacted the samerulefor both, currently embodied in the Criminal Procedure
(Scotland) Act 1975 ss. 66 (indictment) and 312(v) (complaint). The wording is an improvement on the
Magistrates' Courts Act 1980 s. 101, but the effect is similar.}

One would have expected counsel for the defendant/appe lant in Hunt to seize on this strange disparity and
makeit thebasis of hisargument. [Hemight haverelied on the principle expressio uniusest exdusio dterius:
see Bennion, Statutory Interpretation s. 389 Also relevant isthe principlethat different formulations aretaken
to betoken adifferent legislativeintention: ibid. pp. 376-377.} It does not appear from the six-page summary
of this given in the Law Reports report that he did so. {See[1987] A.C. 352, 355-360. Thereis abare
mention of the Indictment Rules 1971, rr. 5(1) and 6, at p. 359.} What hedid was arguethat the exceptions
rule applies only to summary trials. {Had he brought rule 6(c) of the Indictment Rules 1971 into his
argument he would have been forced to limit this submission to the exceptions rule so far asit appliesasa
rule of evidencerather thanaruleof pleading.} He asserted that in the absence of astatutory provision such
astheMagistrates' Courts Act 1980 s. 101 in relationto trials on indictment, Viscount Sankey's golden thread
comesinto play. {WoolmingtonV D.P.P. [1935] A.C. 462, 481-482.}

As we all know, the golden thread requires that except in the case of (1) insanity, or (2) any specific
modification of the burden of proof made in the enactment laying down an offence, the onusis always onthe
prosecution to make out its entire case beyond reasonabledoubt. Doesthe exceptions rulefurnish what one
might call athird "knot" in the golden thread? The House, rgecting counsel's argument, held that it does.
Moreover it held that the common law applies precisely the same exceptions rule to indictments as s. 101
does to summary trials.

This clarification by the highest appdlate court is welcome, though the fact that it was obiter, arguably
contrary to authority, and almost certainly arrived at per incuriam, unfortunately means that it may not
succeed in settling the matter. { The contrary authority, suggesting that the common law treated rules of
evidence and pleading quite separately and that at common law there is no third exception to the
Woolmington rule of evidence, isset out in A. A. S. Zuckerman, " The Third Exception to the Woolmington
Rule' (1976) 92 L.Q.R. 402. Thereisauthority the other way, as for examplethedictum of Lord Alverstone
C.J.inJames[1902] 1 K.B. 540, 543 that if compliance with conditions set out in a statutory exception must
be proved by the prosecution then " statements alleging compliance with the conditions arean essentid part of



the indictment”.}

Proceeding (sinceit is obviously desirablethat the exceptions rule should bethe samein summary trialsand
those on indictment) on the basis that the decision in Hunt is authoritative and will be followed, this article
examines how therule should in future be applied in the light of the dictain that case.

Future application of the exceptions rule

Rolling together the language of rule 6(c) and section 101, one may state the exceptionsrule, asnow applying
in the light of Hunt both to trials on indictment and summary trials, as follows:

It is not necessary for theindictment or information to specify or negative a statutory exception, exemption,
proviso, excuse or qualification (an "exception"), but wherethe defendant relies on any exception, whether or
not it accompanies the description of the offencein the enactment creating the of fence, the burden of proving
the exception shall be on him; and this notwithstanding that the indictment or information contains an
allegation negativing the exception.

This poses thefollowing important questions for the draftsmen of indictmentsand informations, and for those
concerned in trial procedure generally.

1. What, for the purpose of applying the exceptions rule, constitutes "an exception, exemption, proviso,
excuse or qualification"?

2. What is the significance of the phrase "whether or not it accompanies the description of the offencein the
enactment creating the offence'?

3. What is the nature of the burden of proof?
An attempt will now be made to frame answers to these questions, dealing with them in reverse order.

Nature of burden of proof It is clear that under the exceptions rule the burden of proof on the defendant isa
"persuasive’ burden, not an "evidential" burden, and that the civil standard of proof, namely that on the
balance of probabilities, applies. { See Crimina Law Revision Committee Eleventh Report (1972) Cmnd.
4991, para. 139. The difference between the "persuasive" and "evidential" burdens was explained in Gill
(1963) 47 Cr. App. R. 166, 171-172. As to whether the standard under the exceptions rule should be
changed to impose merely the "evidential” burden see below in this article.}

Accompanying the description of the offence For the significance of the phrase "whether or not it
accompanies the description of the offence in the enactment creating the offence” we must turn to the early
history of the exceptions rule. The petitionary nature of parliamentary legislation meant that a typical
enactment consisted of a clause propounded by aperson who petitioned for its enactment, followed by saving
clauses included at theinstance of those who feared injury from the passing of the principal clause and had
persuaded Parliament to cut down its effect. { This is still a common pattern in private Bill legislation.}
Hence the seventeenth-century dictum of Tresby C.J. in Jones v Axen {(1696) 1 Lord Raym. 119; 91 E.R.
976.}:

"... wherean exceptionisincorporated in thebody of the clause, he who pleads the clause, ought dsoto plead
the exception; but when there is a clause for the benefit of the pleader, and afterwards a proviso which is
against him, he shall plead the clause, and leave to the adversary to show the proviso."

Following this, Lord Mansfield said in a familiar dictum:

"... itisaknown distinction that what comes by way of aproviso in astatute must beinsisted on by way of a



defence by the party accused; but where the exceptions arein the enacting part of thelaw, it must appear in
the charge that the defendant does not fall within any of them."

{Jarvis (1756) 1 East 643n, 646n. ER?)

The purpose of the phrase under discussion was to remove this distinction, which became obsolete with the
change in public Bill legislation to the modern pattern whereby it is promoted almost exclusively by the
Government of the day.

The nature of an exception, exemption etc For the essential nature of an exception (using it here in the
narrower sense) we may turn to thelaw of conveyancing, whereit is defined as a clausein adeed whereby the
grantor excepts something out of that which he had previously granted earlier in the deed. {Jowitt, The
Dictionary of English Law (1st edn 1959) tit. Exception.} In the definition of a criminal offenceit is a
statement reducing the extent of the factual outline previously set out as denoting the ambit of the offence.

Equally an exemption is a statement excluding specified persons or cases from the class of those who would
otherwisefall within thefactual outline. A provisoisaformulabeginning *Provided that ..." whichisplaced
at the end of a statutory provision and the intention of which is to narrow the effect of the preceding words.
{ SeeBennion, Statutory Interpretations. 268.} Anexcuseis astatement of exculpatory circumstances, asin
the phrase "without lawful excuse". Finally aqualification is a statement qualifying, so asto cut down, the
width of what has gone before.

All these share the quality of narrowing the scope of astatement setting out theingredients of the offence or
factual outline. They suggest atemporal or spatial factor, implying that they follow the (wider) statement.
No doubt they often do follow it, but not necessarily so. For example section 137(1) of the Highways Act
1980 says:

"If a person, without lawful authority or excuse, in any way wilfully obstructs the free passage along a
highway heis guilty of an offence and liable to afine not exceeding #50."

Theitalicised phraseis clearly an excuse within the exceptionsrule. { Though thiswas not apparent tothose
concerned in the case of Hirst and Agu v The Chief Constable of West Y orkshire[1987] Crim. L.R. 330, as
Professor Smith's note points out.} It is not however placed at the end, though the wording could easily be
rearranged to achieve this. The arrangement of the provision, though it may be a helpful guidein deciding
whether the exceptions rule applies, is not conclusive.

Although, as stated above, amain justification for the exceptions ruleis that possession of anecessary licence
or other permission may often be peculiarly within the knowledge of the defendant, and should then be
proved by him, thisis not one of theterms specified in the exceptions rule, namely "an exception, exemption,
proviso, excuse or qualification”. Does the exceptions rule apply to a provision such as the Highways Act
1980 s. 13(1)? Thisreads:

“A builder's skip shall not be placed on a highway without the permission of the highway authority for the
highway."

Although thereferenceto permission isindeed placed at the end here, on linguistic groundsit may besaidto
be part of the definition of the offence rather than an exception. That is not now conclusive, but tends in
favour of the onus being thrown on the prosecution. What is clear is that possession of a licence or
permission may fall to be treated as an "excuse', or even as an "exception” (in the narrow sense), if the
wording and imputed policy justify this. {In Edwards[1975] Q.B. 27, 39-40, which was upheldin Hunt, the
Court of Appeal included within its list of cases falling within the exceptions rule offences arising under
enactments which prohibit the doing of an act save "with the licence or permission of specified authorities'.}
The mere use of aword such as"except" isnot conclusive. {Taylor v Humphries (1864) 17 C.B.N.S. 539,




144 E.R. 216 (formulation beginning "except” in enactment relating to sale of beer held not to be within
exceptions rule). See on this decision Davis v Scrace (1869) L.R. 4 C.P. 172, 176-177.}

Thenation of exceptionsiscentral totheideaof arule. What parent has not said to his child: "youmust bein
bed by nine, except on special occasions"? Lord Wilberforcereferredto ... the orthodox principle (common
to both the criminal and the civil law) that exceptions, etc., are to be set up by those who rely on them".
{Nimmo v Alexander Cowan & Sons Ltd [1968] A.C. 107, 130. Astocivil pleading cf. R.S.C. Ord. 18r.
8}

Whether or not a proposition iswithin the exceptions ruleis not to be gathered by purely grammatical tests,
for any proposition may be expressed by different verbal formulae. Nevertheless linguistic attributes carry
weight. The way in which one with a message sets out that message must always form a guide to his
meaning. ThusLord Griffiths saysin Hunt that aformulation is morelikely to bewithin theexceptionsrule
whereit appearsin " some subsequent proviso" rather thanin "a clause creating the offence”. {[1987] A.C.
352, 374}

Thecentral ideaisthat certain conduct is proscribed, with specified exceptions. Connected to thisistheidea
that a person concerned to establish abreach of therule should in thefirst instance not be required to provea
negative (i.e. to negative an exception) but be required only to prove that, exceptions apart, the defendant's
conduct prima facie contravened therule. This done, it is then for the defendant to prove, if he can, that he
lies within one of the exceptions.

Underlying thisisthe unspoken ideathat if an exceptiontruly existsin aparticular caseitislikely tobeessier
for the defendant to proveit existsthanit is for his opponent to provethat it does not. This depends on the
further idea that exceptions are based on facts lying exclusively or primarily within the knowledge of
defendants. Whatever the language used in the formulation, the test of whether or not an ingredient is an
exception should therefore be grounded on this factor.

Inacrucia obiter dictumin Hunt Lord Griffiths said {[1987] 1 All ER. 1, 10-11.}:

"Theredl difficulty in these casesliesin determining upon whom Parliament intended to place the burden of
proof when the statute has not expressly so provided ... if the linguistic construction of the statute did not
clearly indicate upon whom the burden should lie the court should look to other considerations to determine
theintention of Parliament such as ... practical considerations affecting the burden of proof and, in particular,
the ease or difficulty that the respective parties would encounter in discharging theburden. | regard thislast
consideration as one of great importancefor surely Parliament can never lightly betaken to haveintended to
impose an onerous duty on a defendant to prove hisinnocencein acriminal case, and acourt should bevery
slow to draw any such inference from the language of a statute.”

Detail of the exceptionsrule

By way of summary, the following is offered as a detailed formulation of the exceptions rule.

1. For the purpose of this rule, an "exception" is a statutory exception, exemption, proviso, excuse or
qualification, whether or not accompanying the description of the offence in the enactment creating the
offence. Here "excuse' includes the case where a necessary licence, permission or authority has been
obtained.

2. It is not necessary for theindictment or information to specify or negative an exception.

3. Where the defendant relies on an exception, the burden of proving that it appliesis on him.



4. This burden of proof isa"persuasive" burden, not an "evidential" burden, and the civil standard of proof,
namely that on the balance of probabilities, applies.

5. In determining whether or not a provision is an exception paragraphs 6 to 8 below apply.

6. A provision which linguistically forms part of the formulation of the offence is less likely to be an
exception than one which stands apart from that formulation.

7. A provision which is prefaced or accompanied by such terms as except or provided that islikely to bean
exception.

8. In case of doubt regard must be had to the comparative ease or difficulty that the respective partieswould
encounter in discharging the burden of proving thefact in question. It isagainst the publicinterest ether that
the prosecution should berequired to prove afact peculiarly within the knowledge of the defendant or that the
defendant should be placed under an onerous duty to prove his innocence.

9. It may also be relevant to consider the mischief at which the enactment creating the offenceis directed.
The more grave the offence the moreimportant it is that the prosecution should berequired to proveits case
to the full. {In Hunt Lord Griffiths said (p. 378): "as this question of construction (sc. as to the onus of
proof) is obviously one of real difficulty | have regard to the fact that offences involving the misuse of hard
drugs areamong themost seriousin the criminal calendar ... it seemsto meright to resolve any ambiguity in
favour of the defendant and to placethe burden of proving the nature of the substanceinvolvedin so seriousa
case upon theprosecution”. Sed qu. Might it not be said that the more grave the offence the more the public
interest requires the accused not to be given the benefit of the doubt, so as to ensure that society is
protected?}

A third knot?

Can it then be said that the decision in Hunt does add athird exception or "knot" to the golden thread rule?
This is really an empty question, for the case in which the rule was laid down, Woolmington v. D.P.P.,
{[1935] A.C. 462.} was one of murder, where the House of Lords were not concerned with statutory
exceptions and could not be taken to havelaid down any binding rule concerning them. { Thesameappliesto
later House of Lords cases supporting the decision, such as Mancini v. D.P.P. [1942] A.C. 1.}

What Hunt does establish isthat in truth there are three exceptions to the golden thread rule. Thefirstisone
that applies by the nature of our legislative processto every legal rule, namely that Parliament canif it wishes
manifest an intention (whether express or implied) that in relation to a particular offence the rule shall not
apply, or shall not apply toits fullest extent, or shall be modified in some way.

The other two exceptions to the golden thread rule arise, at least to some extent, at common law. Itisthe
common law as laid down in M'Naghten's Case{ (1843) 10 Cl. & Fin. 200.} that placestheburden of proving
insanity upon the accused. It isthe common law, as now laid downin Hunt, that appliesthe exceptionsrule
to trials on indictment in the same way as Parliament (within the first of the three exceptions to the golden
thread rule), in section 101 of the Magistrates' Courts Act 1980 and previous corresponding enactments,
applied it to summary trials.

Statutory Exceptions: A Third Knot in the Golden Thread?
[Notes separate]

by Francis Bennion



Many concerned with the social purpose of our laws believe them to be more complicated than necessary, as
illustrated by the issues underlying the House of Lords decision in Hunt.! The legislature wishes to
pronounce certain actsto be criminal, and decides to enact alaw to that effect. Theenactment must carefully
describethefactual outlineand thelegal thrust. If anyone commitsan act fallingwithinthe prescribed factual
outline hewill normally incur thelegal thrust of the enactment, in other words will be guilty of the offencein
question and liable to the prescribed punishment.? What could be simpler? So thelegislaturelays down the
proposition if A then B.

But things may not after all bequitethat simple. Perhapsthere are somefactual ingredients whoseexistence
or otherwisefalls"peculiarly within the knowledge of the defendant".®> An example may bewhether or not a
necessary licence was held by him* though sometimes this knowledge is readily obtainable by the

rosecution.” Whereit is not, difficulty may arise from the notorious hazards of proving a negative®
p

So the framers of a new criminal offence may consider it necessary to lay down an exception to liability,
provided the defendant proves the necessary facts exist. The notion of exceptionsis central to theideaof a
rule. What parent has not said to his child: "you must bein bed by nine, except on special occasions'? Lord
Wilberforce referred to ... the orthodox principle (common to both the criminal and the civil law) that
exceptions, etc., are to be set up by those who rely on them".” This was described by Lord Diplock as a

"general rule of statutory construction”.?

The social justification of law indicates that the defendant should be required to prove a fact which can be
known only by him, unless others can, in the absence of histestimony, draw reliableinferences about it.° So
the legislature may decide to modify its formulato read if A then B, except where the defendant proves C.
Still arelatively simple proposition, containing now a statutory exception to which what we may call the

exceptions rule applies.”

Unfortunately, asweall know, thelegislature, through theinadequacy of itslav-making processes, oftenfails
to lay down a clear provision when oneis needed and possible. Hence such problems as arise in and from
Hunt, which are not new but endemic. **

In Hunt the defendant was convicted under the Misuse of Drugs Act 1971 s. 5(2) with unlawful possession of
a"controlled drug", namely morphine. Section 5(1) of the Act saysthat subject to any regulations under s. 7
it shall not be lawful for a person to have a "controlled drug" in his possession. Section 2 says that
"controlled drug" means any substance or product specified in Schedule2 (whichincludesmorphing). Section
7 authorises the making of regulations excepting specified "controlled drugs® from s. 5(1), and such
regulations had excepted certain preparations containing not more than 0.2 per cent of morphine. Section
5(2) says that subject to ss. 5(4) and 28 it is an offence for a person to have a controlled drug in his
possession in contravention of s. 5(1). Section 5(4) says that it shall be a defence for the accused to prove
certain matters, such as an intent to destroy thedrug. Section 28 saysit shall be adefencefor the accused to
prove that he neither believed nor suspected that the substance was a controlled drug.

The prosecution proved that the defendant was in possession of powder containing morphine. Their evidence
did not however establish whether or not this powder was of atype covered by the exception for preparations
containing not morethan 0.2 per cent of morphine. After thetria judgeruled against asubmission of no case
to answer, the defendant changed his plea to guilty. The Court of Appeal rejected his appeal against
conviction on the ground that under the exceptions rule the onus was on him to prove that the powder was
within the 0.2 per cent exception and he had not done so. The House of Lords allowed the appeal on the
ground that the exceptionsrule did not apply. The0.2 per cent exception was not an exception to what would
otherwise be unlawful, and so within theexceptionsrule. Rather it was part of the definition of the essential
ingredients of the offence. Asthese had not been proved by the prosecution, it had not been shown that the
defendant had committed the offence.



In Hunt the House of Lords was faced with the startling (though on the view taken by the Housein deciding
the appeal irrelevant) argument by counsel for the appellant that the burden of proof in relation to astatutory
exception varies according to whether the offenceis triable on indictment or summarily. When confronted
with the many cases of offences triable either way, he was forced into arguing that in such instances the
burden of proof depends on which way the particular case happens to be tried.

TheHousefdt it had to find away of disposing of so subversive an argument, eventhoughitsopinionsonthe
point were necessarily obiter. Strangely it did so, aswill appear, without mentioning acrucial factor, namey
rule 6(c) of the Indictment Rules 1971." This states that it is not necessary for the statement of offenceand
particularsin anindictment "to specify or negative an exception, exemption, proviso, excuseor qualification”.
With this must be contrasted the corresponding provision enacted in reation to summary trials by the
Magistrates' Courts Act 1980 s. 101:

"Where the defendant to an information or complaint relies on his defence on any exception, exemption,
proviso, excuse or qualification, whether or not it accompanies the description of the offence or matter of
complaint in the enactment creating the offence or on which the complaint is founded, the burden of proving
the exception, exemption, proviso, excuse or qualification shall be on him; and this notwithstanding that the
information or complaint contains an allegation negativing the exception, exemption, proviso, excuse or
qualification."

Here indeed are different things being said about exceptions according to whether the offence is tried on
indictment or summarily. In the former case all the law says by way of the exceptions rule is that the
exception need not be specified or negatived in theindictment.”® Inthelatter caseit statestheexceptionsrule
in the form that, whether or not the exception is negatived in the equivalent information or complaint, the
burden of proving the exception lies on the defence. So instead of enacting for all casesif A then B, except
where the defendant proves C, the legislature mysteriously does this only for summary trials.**

Onewould have expected counsel for the appe lant in Hunt to seize on the strange disparity between rule 6(c)
and s. 101 and make it the basis of his argument.” It does not appear from the six-page summary of this
givenintheLaw Reportsreport that hedid so.® What hedid was arguethat the exceptions rule appliesonly
to summary trials.'” Heasserted that in the absence of astatutory provision such as the Magistrates Courts
Act 1980 s. 101 in relation to trials on indictment, Viscount Sankey's golden thread rule comesinto play.®

Aswe all know, the golden thread rule requires that except in the case of (1) insanity, or (2) any specific
modification of the burden of proof made in the enactment laying down a particular offence, the onus is
always on the prosecution to make out its entire case beyond reasonable doubt. Does the exceptions rule
furnish what one might call a third "knot" in the golden thread? The House, rejecting counsel for the
appellant's argument, held that it does. Moreover it held in effect that the common law and rule 6(c)
combined apply precisely the same exceptions rule to indictments as s. 101 does to summary trials®

This clarification by the highest appdllate court is welcome, though the fact that it was obiter, arguably
contrary to authority, and possibly arrived at per incuriam, unfortunately means that it may not succeed in
settling the matter.®

Proceeding (sinceit is obviously desirablethat the exceptions rule should bethe samein summary trials and
those on indictment) on the basis that the decision in Hunt is authoritative and will befollowed, this article
goes on to examine how therule should in future be applied in the light of the dictain that case. Itisfirst
necessary however to consider an important qualification which, though not mentionedin Hunt, must it seems
be madeto therule.

Offencesrequiring mensrea



It seems that the exceptions rule must be taken to apply only to offences of strict liability.” Where the
ingredients of the offence require mens rea, the onus must always remain on the prosecution to prove the
existence of this. If in such a case an exception determines whether mens rea exists (for example where it
involves knowledge that a necessary licence was not held) the prosecution must affirmatively establish this.

Thisisillustrated by the House of Lords decision in Westminster City Council v CroyalgrangeL td. (1986) 83
Cr. App. R. 155. Aninformation was laid against the defendant company charging the offenceof knowingly
permitting the use of premises as a sex establishment without the grant of alicence, contrary to the Local
Government (Miscellaneous Provisions) Act 1982 Sch. 3 para. 20(1)(a). This provides that a person who
knowingly causes or permits the use of premises contrary to paragraph 6 of Schedule3totheAct commitsan
offence. Paragraph 6 says that no person shall use any premises as a sex establishment except under and in
accordance with alicence.

The defendant company had | et the premisesto a person who then used them as a sex establishment without a
licence. For this reason the tenant was convicted under paragraph 6. The magistrate dismissed the charge
against thelandlord company on the ground that the prosecution had not proved that its directors knew that
no licence had been obtained by thetenant. On an appeal by case stated to the Divisional Court thisdecision
was upheld, and the House of Lords agreed. Theargument that because of the exceptionsruletheonuslay on
the company to provethat its directors knew no licence had been obtained was rejected. Lord Bridgesaid (p.
162):

"If theargument for the council were accepted, it would lead to the conclusion that paragraph 20(1)(a) hadin
effect created an offence of strict liability. The offencewould consist in the unlawful useof premisesasasex
establishment and even an honest belief in facts which, if true, would make the use lawful would afford no
defence. Itistritelaw that thelegislature'sintentionto create an offence of strict liability must besignified by
clear language.”

Future application of the exceptions rule

Rolling together the language of rule 6(c) and section 101, one may state the exceptionsrule, as now applying
in the light of Hunt both to trials on indictment and summary trials, as follows:

In the case of an offence of strict liability, it is not necessary for the indictment or information to specify or
negative a statutory exception, exemption, proviso, excuse or qualification (an "exception"), but wherethe
defendant relies on any exception, whether or not it accompanies the description of the offence in the
enactment creating the offence, the burden of proving the exception is on him; and this notwithstanding that
the indictment or information contains an allegation negativing the exception.

This poses thefollowing important questions for the draftsmen of indictmentsand informations, and for those
concerned in trial procedure generally.

1. What, for the purpose of applying the exceptions rule, constitutes "an exception, exemption, proviso,
excuse or qualification"?

2. What is the significance of the phrase "whether or not it accompanies the description of the offencein the
enactment creating the offence'?

3. What is the nature of the burden of proof?
An attempt will now be made to frame answers to these questions, dealing with them in reverse order.

Nature of burden of proof It is clear that under the exceptions rule the burden of proof on the defendant isa




"persuasive’ burden, not an "evidential" burden, and that the civil standard of proof, namely that on the
balance of probabilities, applies.”

Accompanying the description of the offence For the significance of the phrase "whether or not it
accompanies the description of the offence in the enactment creating the offence” we must turn to the early
history of the exceptions rule. The petitionary nature of parliamentary legislation meant that a typical
enactment consisted of a clause propounded by a person who petitioned for its enactment, followed by saving
clauses included at theinstance of those who feared injury from the passing of the principal clause and had
persuaolgd Parliament to cut down its effect.”? Hencethe seventeenth- century dictum of Tresby C.J.in Jones
Vv Axen™:

"... wherean exceptionisincorporated in the body of the clause, hewho pleads the clause, ought dsoto plead
the exception; but when there is a clause for the benefit of the pleader, and afterwards a proviso which is
against him, he shall plead the clause, and leave to the adversary to show the proviso."

Following this, Lord Mansfield said in a familiar dictum:

"... itisaknown distinction that what comes by way of aproviso in astatute must beinsisted on by way of a
defence by the party accused; but where the exceptions arein the enacting part of the law, it must appear in
the charge that the defendant does not fall within any of them." *

The purpose of the phrase under discussion was to remove this distinction, which became obsoletewith the
changein public Bill legislation to the modern pattern whereby the entirety of a parliamentary Bill whichis
enacted (as opposed to one which is a mere political demonstration) is presented and promoted almost
invariably by the Government of the day.

The nature of an exception, exemption etc For the essential nature of an exception (using it here in the
narrower sense) we may turn to thelaw of conveyancing, whereit is defined as a clausein adeed whereby the
grantor excepts something out of that which he had granted earlier in the deed. In the definition of a
criminal offence it is a statement reducing the extent of the factual outline set out (usualy in an earlier
passage) as denoting the ambit of the offence. It must be distinguished from a provision, such as arosein
Hunt, which is properly construed as an ingredient of the factual outline rather than an exception to it.

Equally an exemption is a statement excluding specified persons or cases from the class of those who would
otherwisefall within thefactual outline. A provisoisaformulabeginning *Provided that ..." whichisplaced
at theend of astatutory provision and theintention of whichisto narrow the effect of the preceding words.®
An excuseis astatement of exculpatory circumstances, asreferred toin the phrase "without lawful excuse'.
Finally aqudlification is a statement qualifying, so as to cut down, the width of what has gone before.

All these share the quality of narrowing the scope of a statement setting out theingredients of the offence or
factual outline. They suggest atemporal or spatial factor, implying that they follow the (wider) statement.
No doubt they often do follow it, but not necessarily so. For example section 137(1) of the Highways Act
1980 says:

"If a person, without lawful authority or excuse, in any way wilfully obstructs the free passage along a
highway heis guilty of an offence and liable to a fine not exceeding #50."

Theitalicised phrase clearly refers to an excuse within the exceptions rule It is not however placed at the
end, though thewording could easily berearranged to achievethis. Thearrangement of theprovision, though
it may be a helpful guide in deciding whether the exceptions rule applies, is not conclusive.

Although, as stated above, amain justification for the exceptionsruleis that possession of anecessary licence
or other permission may often be peculiarly within the knowledge of the defendant, and should then haveto



be proved by him, thisis not one of theterms specified in therule, namely "an exception, exemption, proviso,
excuse or qudification”. Does the exceptions rule apply to a provision such as the Highways Act 1980 s.
13(1)? Thisreads:

"A builder's skip shall not be placed on a highway without the permission of the highway authority for the
highway."

Although thereferenceto permission isindeed placed at the end here, on linguistic groundsit may besaid to
be part of the definition of the offencerather than an exception. That isnhot now conclusive, but may tend in
favour of the onus being thrown on the prosecution.

It seems that the better view however isthat possession of alicence or permission should awaysbetrested as
an"excuse', or evenasan "exception” (inthe narrow sense), provided the wording and imputed policy do hot
negative this.®

The use of one of the terms specified in the exceptions rule, such as "except", though persuasive is not
conclusive® Whether or not a proposition is within the exceptions rule is not to be gathered entirely by
verbal or grammatical tests, for any proposition may be expressed by differing verbal formulae.

Nevertheless linguistic attributes carry weight. The way in which one with amessage sets out that message
must always form aguideto his meaning. Thus Lord Griffiths saysin Hunt that aformulationis morelikdy
to be within the exceptions rule where it appears in "some subsequent proviso” rather than in "a clause
creating the offence”

Thecentra ideaisthat certain conduct is proscribed, with specified exceptions. Connected to thisistheidea
that a person concerned to establish abreach of therule should in thefirst instance not be required to provea
negative (i.e. to negative an exception) but be required only to prove that, exceptions apart, the defendant's
conduct primafacie contravened therule. Thisdone, it isthenfor the defendant positively to prove, if hecan,
that he lies within one of the exceptions.

Underlying thisisthe unspoken ideathat if an exceptiontruly existsinaparticular caseitislikely tobeeasier
for the defendant to proveit existsthanit is for his opponent to provethat it does not. This depends onthe
further ideathat exceptions areusually based on facts lying exclusively or primarily within the knowledge of
defendants. Whatever the language used in the formulation, the test of whether or not an ingredient is an
exception should therefore be grounded on this factor.

Inacrucia obiter dictum in Hunt Lord Griffiths said®:

"Thereal difficulty in these cases lies in determining upon whom Parliament intended to place the burden of
proof when the statute has not expressly so provided ... if the linguistic construction of the statute did not
clearly indicate upon whom the burden should lie the court should |ook to other considerations to determine
theintention of Parliament such as ... practical considerations affecting the burden of proof and, in particular,
the ease or difficulty that the respective parties would encounter in discharging the burden. | regard thislast
consideration as one of great importancefor surely Parliament can never lightly betaken to haveintended to
impose an onerous duty on adefendant to prove hisinnocencein acriminal case, and acourt should bevery
slow to draw any such inference from the language of a statute.”

Detail of the exceptionsrule

By way of summary, the following is offered as a detailed formulation of the exceptions rule as it now
applies.



1. Inthe case of an offence of strict liability it is not necessary for theindictment or information to specify or
negative an exception (as defined in paragraphs 4 to 8 below).

2. Where the defendant relies on such an exception, the burden of proving that it appliesis on him.

3. Thisburden of proof isa"persuasive" burden, not an"evidential" burden, and the civil standard of proof,
namely that on the balance of probabilities, applies.

4. For the purpose of the exceptionsrule, an"exception” is astatutory exception, exemption, proviso, excuse
or qualification, whether or not accompanying the description of the offence in the enactment creating the
offence. Here "excuse' includes the case where a necessary licence, permission or authority has been
obtained.®

5. A provision which linguistically forms part of the formulation of the offence is less likely to be an
exception than one which stands apart from that formulation.

6. A provisionwhichis prefaced or terminated by such terms of separation as except or providedthat islikely
to be an exception.

7. In case of doubt whether aprovisionisor isnot an exception regard must be had to the comparativeeaseor
difficulty that the respective parties would encounter in discharging the burden of proving thefact in question.

It is against the public interest either that the prosecution should be required to prove or disprove a fact
peculiarly within the knowledge of the defendant or that the defendant should be placed under an onerous duty
to prove hisinnocence.

8. It may also be relevant to consider the mischief at which the enactment creating the offenceis directed.
Themore gravethe offencethe moreimportant it is that the prosecution should berequired to proveitsentire
case beyond reasonable doubt.*

In addition the basic rule of statutory interpretation must always be bornein mind, namely that it istakento
be the legislator's intention that an enactment shall be construed in accordance with the general guidesto
legislative intention laid down by law; and what where these conflict the problem shall be resolved by
weighing and balancing the factors concerned.®

Thethird knot

Canit then besaid that the decision in Hunt does add athird exception or "knot" to thegoldenthread? Thisis
really an empty question, for the case in which therulewas laid down, Woolmington v. D.P.P.*, was one of
murder at common law, where the House of Lords were not concerned with statutory exceptionsand could not
be taken to have laid down any binding rule concerning them®

What Hunt does establish is that there are three exceptions to the golden thread rule. Thefirst is one that
appliesby thevery nature of our legislative processto every legal rule, namely that Parliament canif it wishes
manifest directly an intention (whether express or implied) that in relation to a particular offencethe golden
thread rule shall not apply, or shall not apply to itsfullest extent, or shall be otherwise modifiedin aspecified

way.

The other two exceptions to the golden thread rule arise, at least to some extent, at common law. Itisthe
common law aslaid down in M'Naghten's Case’’ that places the burden of proving insanity upon theaccused.

It is the common law, as now laid down in Hunt, that applies the exceptions rule (as arule of evidence) to
trials on indictment in the same way as Parliament, in section 101 of the Magistrates' Courts Act 1980 and
previous corresponding enactments, thought fit to apply it to summary trials.>®




To the extent that the exceptions ruleis couched in express statutory provisions (i.e. rule 6(c) and s. 101) it
may be objected that it is no more than an application of thefirst exception to the golden thread rule. The
first exception is however best limited to cases where specific provision is made in, or in relation to, the
enactment creating the particular offence in question. Because the exceptions rule is generd in its
application, and becauseit depends partly on common law, it seems appropriateto acknowledgeit astruly a
third knot in Viscount Sankey's famous golden tread. That should help to ensure it is not overlooked by
those, such as criminal pleaders, trial judges, and parliamentary draftsmen, whose business it is to bear it
constantly in mind.*
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