© F A R Bennion Website: www.franci sbennion.com
Site Map: 2.3.7. Publications List: 1985.002
For full version of abbreviations click “ Abbreviations’ on FB’s web site.

Trade Descriptions, or How to Tackle a Problem of Statutory
I nterpretation

by Francis Bennion
[Published 135 NLJ (1985) 953.]

My friend Hamish Henderson, Senior Lecturer in Law at Edinburgh University, recently wroteto ask my
opinion of the problem of statutory interpretation posed in an article in the September 1984 issue of the
Journal of the Law Society of Scotland (p 367). Thearticle, by the Legal Advisory Group of the Scottish
Consumer Council, isentitled Does the Trade Descriptions Act 1968 apply to buildings?. It arguesthat it
does.

Hamish asked meto frame aresponse by reference to the method for solving such problemslaid down in
my recent book Statutory I nterpretation (which takesthe form of a Code and accompanying commentary).
The present article is the result. | have sought to word it so as to demonstrate generally the system laid
down by the book. Unlessthe contrary intention appears, section and other references below relate to the
Code and commentary.

The two approaches

The Legal Advisory Group's article aimed to show that the provisions of the 1968 Act which afford
protection against misleading trade descriptions of '‘goods’ give consumers the like protection against
misleading trade descriptions of buildings. This depended on the contention that the definition of 'goods
in section 39(1) of the Act is wide enough to include buildings.

Now there are broadly two ways of tackling problemsof statutory interpretation. One, the usual way, isto
concentrate on the most obvious point and let that decide. The other isto deal with the problem fully, and
in detail. These may be caled the crude and the systematic approaches.

The crude approach to this particular problem isto say that in amodern Act, framed by precision drafting
(s 76), theterm 'goods would never be defined to include buildings. 1t would belike defining 'monkey’ to
include alion.

Statutory definitions are of various kinds (s 125). Whatever meaning may be expressly attached to a
defined term, the dictionary meaning exercises some sway over how the statutory definition will be
construed by acourt. As Richard Robinson remarked in hisbook Definition (Oxford 1952, p 7): 'itisnot
possible to cancel the ingrained emotion of aword merely by an announcement'.

The potency of theterm itself will rightly guide acourt in construing the wording of itsstatutory definition.
Theterm 'goods does not in any way suggest buildings. Itswhole auraand ambienceistothe contrary. If
some incompetent draftsman perversely desired 'goods' to include buildingsin his draft he would haveto
say so very clearly and strongly in order to overcome the 'ingrained emotion' of the former term.

So on the crude approach we reject the argument put forward by the Legal Advisory Group.

The systematic approach




The crude approach is usual, because most problems of statutory interpretation arise in the course of
hurried practice. It is obviously unsatisfactory however; and thisis compounded by the fact that the search
for asingle determining factor is not always expertly conducted,and often ends up with the wrong one.

Too many judges and practitioners still think they must apply 'the literal rul€, or 'the golden rul€e, or ‘the
gjusdem generisrul€, or some other talisman. The correct method isdifferent; and rather moredifficult to
apply. Considerable learning is required, and professional skill and judgment of afairly high order.

Thefirst thing to grasp isthat problems of statutory interpretation cannot usually be decided in the abstract.

That, with respect, isthefirst error made by the Legal Advisory Group'sarticle. The 1968 Act contains
many different provisions; and an infinity of factual situations are capable of falling, or arguably faling,
withinits purview. Thuswhen section 7 of the Act speaks of 'theinterests of persons by whom any goods
are exported' it scarcely seems credible that the export of buildings was contemplated.

The Group might retort that its argument is soldly concerned with the legal meaning of a statutory
definition of 'goods. Surely it makes sense to assert that generally speaking (that is in most if not al
applications) thisincludes buildings? | would answer that where such an unexpected meaning is suggested
it is essential to test it by reference to specific provisions of the Act. Thisthe article failed to do.

Going into detail

Statutory interpretation is properly a search for thelegal meaning (s 85) of an enactment which isthe unit
of enquiry (s 72). A definition by itself cannot be an ‘enactment’ in this sense, for it lacksalegal thrust (s
79). A possible enactment here, derived from the language of sections 1(1) and 39(1) of the Trade
Descriptions Act 1968, can be expressed as follows

Any person who, inthe course of atrade or business, applies afalse trade description to any goods shall be
guilty of an offence; and for this purpose 'goods' includes ships and aircraft, things attached to land and
growing crops.

The controversy concernsthe phrase | haveitalicised, asto which there are two opposing constructions (s
84). The first, which we will call construction W (for wide) is that argued for in the Legal Advisory
Group's article. It would give the phrase a lega meaning which can be articulated (s 112) as things
atached to land (including things such as buildings which in law form part of the land). The aternative
construction (N for narrow) might be articulated as things attached to land (excluding things, other than
growing crops, which in law form part of the land).

We must now assemble the interpretative factors (s 155) which are decisive of the question whether
construction W or construction N correctly expressesthelegal meaning. Thereturn out to berather alarge
number of these.

Theinterpretative factors

We begin with four purely verbal or linguistic factors (dealt with in Part XX| of the Code).



1. One verbal factor, the potency of the term 'goods, has been mentioned above.

2. We are concerned with an enlarging definition (p 282), namely one designed to make clear that the
defined term (‘goods)) includes oneor more matters that otherwisewould or might betakentolieoutsideit.
In modern drafting such a definition is not used to bring in a major matter (buildings) which would
otherwise most certainly be taken to be outside the term defined.

3. Isthe term 'growing crops' to be construed as establishing a genus, so asto cut down the width of the
term 'things attached to land' by application of the gjusdem genus principle (s 378)? It is clear that one
term can establish such agenus (s 380). It isalso dear that the principle cannot apply unlessthe genusin
guestion can be identified, and the alleged genus-describing term is within it (s 379).

In his annotation to the Current Law Statutes edition of the 1968 Act Professor Treitel says that 'things
atached to land' in the definition of 'goods’ contained in section 39(1) must be construed g usdem generis
with ‘growing crops and so be construed 'to exclude houses and other structures.. Itisfar from clear what
genus or class Professor Treitel hasin mind here, unlessit be things growing on land. But the draftsman
can scarcely have intended his phrase 'things attached to land' to be so circumscribed, or he would have
used the one phrase 'things growing on land' instead of the combined phrase 'things atached to land and
growing crops. In my view the g usdem generis principle has no application here.

4, Thisbringsusto aparticular sub-rule of the principle expressio unius est exclusio alterius (s391). This
sub-rule says that where it is doubtful whether aterm (‘goods) does or does not include a certain class of
things (things to do with land), and words of extension (‘things attached to land and growing crops) are
added which cover some only of the members of the class, itisimplied that theremaining members of the
class are excluded. Since growing crops, which are part of the land, are specifically mentioned, the
implication from this is that buildings, which are aso part of the land but are not mentioned, are not
intended to be brought in.

The inference from the above is that the phrase 'things attached to land' was included to make clear that
goods were not taken out of the Act merely because they were attached to land (though not part of it). Mr
Alec Samuels has given agarden gnome as an example (Journa of the Law Society of Scotland December
1984, p 488).

Mischief and purpose

Next we passto factors connected with the mischief which Parliament aimed to remedy, and the purpose of
its enactment (dealt with in Parts X1V and XV of the Coderespectively). Thisisalargearea, which there
is not space to dwell on in any detail here.

5. Parliament intends that an enactment shall remedy a particular mischief (s300). In using this concept
for interpretation it is necessary to determine the precise scope or ambit of the mischief Parliament actualy
intended to remedy (s 305). This may well not be the entire area of the social mischief existing
(overreaching of consumers by traders).

6. Oneway of establishing the precise scope of themischief aimed at isby referenceto thelongtitle of the
Act (s271). Herethelongtitleis'An Act to replace the Merchandise Marks Acts 1887 to 1953 by fresh
provisions prohibiting misdescriptions of goods, services, accomodation and facilities provided in the
courseof trade..." Thisindicates an intention to widen the former law, since the Merchandise Marks Acts
applied only to 'goods or things. It isinconceivable that if the widening had been intended to embrace
buildings they would not have been mentioned in the long title.

7. Another way of determining the mischief isby referenceto thelegidative history (Part X of the Code).
Generally speaking, reference to Hansard is not permitted in court (s241). Committee reports|eading up



toaBill can however becited (s237). Itiswell known that the Trade Descriptions Act 1968 was based on
the Report of the Committee on Consumer Protection 1962, otherwise known asthe Molony Report (Cmnd
1781). Thisclearly did not deal with protection in relation to buildings.

Literal construction

It appearsthat the Legal Advisory Group's article basesitself mainly on what is sometimes loosely caled
theliteral rule. We must therefore not omit to include this as a factor.

8. Primafacie, the meaning of an enactment which wasintended by the legidator (in other wordsitslegal
meaning) istaken to bethat which correspondsto the literal meaning (s 137). What isthe literal meaning
of 'things attached to land' in this context? The Group say that literally speaking buildings are attached to
land, and therefore are included.

It is true that judges sometimes loosdaly refer to things such as growing trees as being 'attached'’ to land
when in law they aretruly part of it (see, eg, Lord Keith of Avonholme in Hood Barrsv Inland Revenue
Commissioners[1957] 1 All ER 832, at p 847). But Acts, unlike judgments, are formal legal instruments;
and we are entitled to presumethat an Act's draftsman was legally competent (s77). Moreover abuildingis
not usually referred to as a'thing'.

It seems therefore that the literal meaning of 'things attached to land' in the 1968 Act definition of ‘goods
does not include buildings.

Conclusion as to buildings

Other interpretative factors might be adduced. The1968 Act isapenal statute, so the presumption against
doubtful penalization (s129) applies. An Actisto be construed asawhole (s 149), and the whol e flavour
of this Act is against its extending to buildings (for which many special provisions would need to be
included if astatute of this kind were truly to extend to them). The opinion of the profession, including
commentators, is aso against this construction. That amounts to contemporanea expositio, a powerful
factor in interpretation (s 6 and pp 371- 372).

Perhaps most conclusive of al, the Interpretation Act 1978, reinforcing the common law, defines'land’ as
including buildings and other structures. How can an edifice be 'attached' to something of whichit already
forms part?

Normally, the systematic approach to a problem of statutory interpretation ends with acareful weighing of
the factorstelling for and against each of the opposing constructions (ss 158-163). To save space, | have
here telescoped the process by briefly suggesting aview inrelation to each factor mentioned. It seemsthey
al point one way.

So, if my reasoning is accepted, we find that in the present case the systematic and the crude approach lead
to the same result. Thisoften happens, since lawyers develop a'fedl’ for the answer, and the best of them
arrow on to the right result almost by instinct. 1n more evenly-balanced arguments it may not be safe to
rely on ‘feel' however. It is better, and more scholarly, to be able to quote chapter and verse for one's
conclusion.

A more limited view?

Despite all that, something may be rescued from the wreckage of the Lega Advisory Group's thesis.
While abuilding asawholeisnot within the 1968 Act's definition of 'goods, it isarguablethat abuilding's
fittings and fixtures, even though in law they have become part of theland, may be. These should perhaps
be limited to things which before attachment were 'goods' in the ordinary sense, and which can be detached



without significant damage either to the building or the article.

Remembering what is said above about the need to avoid abstract propositions, let us postul ate a specific
case (based on one known to me that actually happened).

The case of the leaky bath

P purchased from V (ahouse-building company) a housefor hisown occupation. Six monthslater thebath
sprang aleak, causing water damage to the ceiling below. P promptly wrote aletter of complaint to V.

In a brochure issued by V the houses on the estate were said to be fitted with high-quality baths
manufactured by M (a noted British manufacturer). On receiving P's complaint, V asked Sl (the
sub-contractor who contracted with V to supply and fit the bath) to inspect it. S1 passed thisonto S2, his
sub-contractor who was the actual supplier of P's bath. S2's representative Mr R inspected the bath.
Immediatdly after doing so hetold P orally that the bath was after all not of M's manufacture, that the leak
was located at the base of adripping tap which had been defective from the start and should bereplaced by
S1, and that S1 was clearly liable to repair and redecorate the damaged ceiling.

P then wrote to V' confidently asking V to ensure that Mr R's findings were implemented. Pwasinfor a
nasty shock. V replied enclosing aphotocopy of aletter from S2to S1. Thissaid that Mr R confirmed that
the bath was manufactured by M asrequired by V's specification and that there was no sign of any damage
or faults. Inthe covering letter V tartly informed P that V considered the matter closed.

Is there a contravention?

In determining whether the letter written by S2 contravened the 1968 Act we need to work out which

provisions of the Act constitute the enactment under enquiry. Without departing from the language of the
Act, we can set these out in three clauses. Thefirst isthe enactment given earlier in this article, namely-

(1) Any personwho, in the course of atrade or business, applies afal setrade description to any goods shall
be guilty of an offence; and for this purpose 'goods includesships and aircraft, things attached to land and
growing crops.

The next clause is derived from section 2(1) of the Act-

(2) A trade description is an indication, direct or indirect, and by whatever means given, of any of the
following matters with respect to any goods or parts of goods, that is to say-

(@) fitness for purpose;

(b) performance;

(c) any physical characteristics not included in (@) or (b);

(d) person by whom manufactured.

Finally we have a clause derived from section 4(1)(c) of the Act-

(3) A person appliesatrade description to goodsif he usesthe trade description in any manner likely to be
taken as referring to the goods.



Clearly the caseis within the clear literal meaning of clauses (2) and (3), and there is no reason why this
should be treated as cut down by implication (see Fletcher v Budgen [1974] 2 All ER 1243). Sowe are
back to finding opposing constructions for the last italicised phrase in clause (1).

Thistime we might frame construction W as things attached to land (including things forming part of the
land which areidentifiable and detachable). Construction N might remain asbefore, asthings attached to
land (excluding things, other than growing crops, which in law form part of the land).

It would lengthen this article too much to go through with these opposing constructionsthe same process as
was carried out above in relation to the earlier pair. There are some obvious pointers however. The
phrase 'things attached to land' must be given some meaning (pp 375-376). The noscitur asociis principle
(s377) perhaps suggeststhat, like growing crops, theintended thingsform part of theland (attached things
not forming part of the land being taken to be within the ordinary meaning of 'goods). The Molony
Report did discuss certain household fittings, namely electric sockets (paras. 228-229). Thingslikebaths,
sinks and boilers do retain their characteristics as 'goods’ even though plumbed in.

Perhaps we might after all save the summerhouse mentioned as a prime example at the end of the Legal
Advisory Group's article, at least if it isof the DIY variety.



