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Can ThereBean Infringing Copy Without a Copyright Infringement?

In Infabrics Ltd v Jaytex Ltd [1980] 2 All ER 669 Buckley LJ discussed at some length, but finally left
open, the question whether under the Copyright Act 1956 it is possiblefor thereto bewhat the Act callsan
"infringing copy" in acase where there has been no infringement of copyright. HisLordship said (at p 678)
that as at present advised hefelt that some limitation on the definition of "infringing copy" must be found
or implied so asto give the Act areasonable and coherent pattern. Donaldson LJ agreed, without going
into detail. (The third judge, Goff LJ, died before the reserved judgments of the Court of Appeal were
delivered.) On appeal, the House of Lordsratified thisview ([1981] 1 All ER 1057). Yet it issubmitted
with respect that it is manifestly erroneous.

The point arises on s 18 of the Copyright Act 1956. This gives a copyright owner all such rights and
remedies in respect of the conversion or detention of infringing copies as he would have if he were their
owner. It goesonto definetheterm "infringing copy”, and thisiswherethe trouble comes. Not only does
the definition include (as one would expect) a copy the making of which constituted an infringement of
copyright, but it goeswider. Imported articles the making of which did not constitute an infringement of
copyright are covered where there would have been an infringement if they had been made in the United
Kingdom.

The definition is contained in s 18(3). After stating that "infringing copy" means an article which
reproduces awork, edition, recording, film or broadcast, the subsection continues:-

"being (in any such case) an article the making of which constituted an infringement of copyright in the
work, edition, recording, film or broadcast, or, in the case of animported article, would have constituted an
infringement of that copyright if the article had been made in the place into which it was imported..."
(emphasis added).

Now the first thing to be said about theitalicised words s that they can only refer to articles not made by
infringement, since articles made by infringement are fully covered by the words immediately preceding.
Next, it is easy to seethe purpose of theitalicised words. A foreign article not made by infringement (say
because made in a country which does not recognise our copyright law) is imported into the United
Kingdom without the copyright owner's authority. 1t immediately becomesathreat to hisexclusiveright to
exploit the copyright work in the United Kingdom, so the Act saysitisto betreated asif it were hisown
property. Itisto bean "infringing copy". Inthat way it comes within the Act's protective provisions.

If the matter is so clear why did the Court of Appeal raise doubts? Let uslook at the points of doubt cited
by Buckley LJ (p 677-8).

1. The 1956 Act definition of "infringing copy" goes wider than the corresponding definition in the
Copyright Act 1911 "unlessthe operation of s18 isrestricted to articlesin respect of which there hasbeen
some actionable infringement by someone”.

Comment Here, it is submitted with respect, the learned judge has allowed himself to be led astray by a
wholly extraneous consideration. The long title of the 1956 Act states that its purpose is "to make new
provision....in substitution for the provisions of the Copyright Act 1911". Thisindicates as clearly asit
possibly could that the object in 1956 was to make acompletely fresh start. When adraftsman doesthishe
is not expecting a detailed comparison to be made with the Act replaced. He seeks to set out the whole
story in hisnew Act. | submit with respect that judges ought not to base their judgments on comparison




with superseded law. To do so implies a duty on legal advisers to do the same, and unnecessarily
complicates the process of giving advice.

2. Section 5(2) of the 1956 Act rendersimportation of an article not made by infringement actionableonly
where to the importer's knowledge its making would have constituted an infringement if done in the
country of importation. No such limitation appearsin defining "infringing copy" in s18(3), sothat the s 18
remedy in conversion is also available against an innocent importer. This distinction is "absurd" and
"affronts common sense”.

Comment It is submitted that the scheme of the Act isclear and justifiable. Mere importation of copies
not made by infringement is actionable only where there is knowledge, but the remedy given by s18isa
remedy inrem. The copiesare present in the United Kingdom without the consent of the copyright owner.
If not within this provision they can be exploited by theimporter to hisown profit. That would not befair.
Even s0, s 18(2) provides an exemption where the defendant is unaware of the copyright or reasonably
believes the articles not to be infringing copies.

3. Part 1l of the 1956 Act, in which s 18 isincluded, hasthe cross-heading "Remedies for infringement of
copyright". Thisisanother departure from theform of the 1911 Act, where the corresponding heading was
"Civil Remedies'. Construed literally in the case of animporter of articles not made by infringement, s18
would give aremedy in conversion where no infringement of copyright had occurred, and this would be
contrary to the limitation indicated by the cross-heading.

Comment. It is well established that clear words are not to be construed against their plain meaning
because of aheading. A brief heading likethisisintended to give anindication of the subject-matter of the
sections following it but should not be taken as an exhaustive description.

In the House of Lords only two full judgments were delivered, and on this point they were brief. Lord
Scarman (p 1068) held that the literal construction would be "absurdly unjust”. He did not say why, and
his conclusion is difficult to understand. It would surely be more unjust for the copyright owner to go
uncompensated for the commercial exploitation of hiscopyright work within the United Kingdomin away
he had not authorised. Lord Scarman too relied on the cross-heading. Lord Wilberforce (p 1062)
dismissed the point even more summarily, relying entirely on the cross- heading.

We thus find our highest courts determined to deny any meaning to thirty words in a modern Act of
Parliament because they consider that meaning unjust. The decision would be cavalier enough if the
meaning were indeed unjust. When, as | hope to have shown, the meaning isin fact just, and denying it
createsinjustice, one can only hopethat in future this curious decision will betreated asmade per incuriam
and therefore not binding.
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