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Legidative Technique
Fromthe Dark Tower

Published comments by Whitehall draftsmen on their art arerare. Two recent examplesarethereforetobe
welcomed, particularly asthey exhibit very clearly the drawbacks (so harmful tothe public) of that curious
genus. An article in the October 1979 issue of The Parliamentarian (published by the Commonwealth
Parliamentary Association) displaysthe attitudes of Sir Noel Hutton who for twelve long yearsfrom 1956
to 1968 presided over the Parliamentary Counsel Office. A moreextended exhibition of the same attitudes
isfurnished by aformer Parliamentary Counsel, Sir Harold Kent, in hiscleverly entitled autobiography In
on the Act. The book is ambitioudly subtitled, in suitably Olde Englishe lettering, Memoirs of a
Lawmaker.

Theivory-tower arrogance of the Westminster drafting office glintsthrough the chinks of Sir Nod's prose.
Hisarticleisin terms of areview of the second edition of G.C.Thornton's book Legidlative Drafting; but
he uses the opportunity of ventilating hisdistastefor all critics of the timeworn methods. First heexplains
why no modern British draftsman has written a book equivalent to Thornton. "Service with the
Parliamentary Counsel isalife engagement”, hetellsus. (Sir Harold Kent disprovesthat for astart: heleft
the Office at the age of 50 to become Treasury Salicitor.) "Accordingly there is little point for
anyone....other than the Parliamentary Counsel and their Scottish colleagues, to acquaint himself with the
mysteries and techniques of drafting legislation”.

Clearly | am wasting my time writing this column. No one outside 36 Whitehall will be interested (and
there is not likdly to be much interest there either). But that is rubbish as the responses to this column
show. Moreover it ispernicious rubbish. For onething, no one could suggest that draftsmen of statutory
instruments have a life engagement doing that work. They tend to be busy departmental solicitors with
many other tasks. Y et the bulk of statutory instruments exceeds that of statutes. Both typesof legislation
should bedrafted on similar lines so asto form acoherent whole. Advice from experienced Parliamentary
Counsel would greatly assist statutory instrument draftsmen. Thefact is, however, that no user of complex
modern |egislation can grasp its meaning without knowledge of how it comesto betheway itis. Nor can
there be much hope of improvement if outsiders take no interest. But Sir Noel does not try to hide his
belief that no improvements are needed.

Nor does he try to hide his contempt for statute users who strive for improvement. It is feature of our
nationa life for people to form voluntary associations in order to pursue a common aim. There are
thousands of such associations. Why should not statute users do this? In 1968 they did do it, and the
Statute L aw Society wasformed. Immediately it sought with utmost courtesy to establish relationswith the
Parliamentary Counsel Office. It was rebuffed.

Early on, the Statute Law Society organized a series of |ectures with notable speakers, Sir Leslie Scarman
(as he then was) being the firgt. Invitations were sent to the Parliamentary Counsel Office, and frostily
declined. Members of the Office wereinstructed to have no dealingswith the Society, and that attitude has
been maintained to this day. When in 1977 | became chairman of the Society | wrote to the head of the
Office, Sir Henry Rowe. Once again | sought to establish some form of working co-operation, however
tenuous. | had no desire that there should be hostility between the producers of legislation and the
would-be reformers. Sir Henry was extremely kind (he, like Sir Noel and Sir Harold, isakind man). He
gave melunch, when wetalked of anything but statutelaw. But hisofficial reply was expressed in termsl|
can never forget: "l cannot see any way in which your Society could be associated with our work". He
added for good measure that "there could be no question of giving you or your Society any facilities for




discussing our work with us, whether before, whilst or after it isdone". The drawbridge was up at the
Ivory Tower, and it was going to stay up.

In his article Sir Noel does make one grudging reference to the Statute Law Society. Speaking of the
method of amending statutes textually rather than indirectly, he says: "Since about 1965 there hasbeena
great deal of clamour, much of it ill- considered, for a move over to this system as a general rule'. He
adds. "The demand was orchestrated by a self-appointed body known as the Statute Law Society".

This is a great man, twitching away at flies that intrude on his concentration. It is a twitch to write of
"clamour, much of it ill-considered" instead of answering the lengthy and detailed arguments that have
been advanced for textual amendment. It isatwitch to call a voluntary association "self-appointed”. It
reved stoo the perennid vice of the appointed civil servant, that "the gentleman in Whitehal | knows best".

Asamember of the Renton Committee, Sir Noel isaware of the elaborate case put to it by the Statute Law
Society and independently, by me (then one of the Parliamentary Counsel). Anyone who wishes to
consider this case may do so by studying Renton and the Need for Reform, published in 1979 by Sweet and
Maxwell on behalf of the Statute Law Society.

While Sir Nodl does not attempt to answer the case for textual amendment, he does repeat the antiquated
view of hisOfficeonthistopic. Repetitionisall hecould manage. Theview istoo hardened; theideathat
one might conceivably be wrong too unthinkable. The timeworn method of indirect amendment he
describes as "saying what you meant”. Textual amendment is "playing with words on paper" (another
twitch). Theformer he says, "was both scientific and most convenient to the Members of Parliament who
had to passthe Bills and to the experts (legal or lay) inthe relevant field of law, each of whom were more
concerned with the substantive change...." Grudgingly, he admits a third category:

"Thereis, of course, dwaysathird classof consumer of legislation, namely the student or new practitioner
who meetsit for thefirst time. For him, no doubt, the method of textual amendment is preferable, so long
as heis provided with a clean amended text".

Here isthe height of intellectual arrogance. (Or perhapsto be fair to Sir Noel who isavery clever man
indeed, itissimply unawareness of thefact that not all statute usersare Oxford doubleFirst and Fellows of
All Souls). Does Sir Noel really suppose that once a practitioner knows of achange heretainsit indelibly
and never needsto look up the current law again? Does even Childe Roland (and here | switch from the
metaphor of the Ivory Tower to another which is apposite, the Dark Tower) suppose that only "new
practitioners’ need to consult an updated, comprehensible text? |s he unaware that for many years our
legal system has functioned only because commercia publishers have provided users with updated texts,
either in textbooks devoted to a particular subject or in collections such asHal sbury's Satutes? Can there
possibly be any excusefor hisnot realising that al practitioners depend utterly on these products of private
enterprise, and would be lost without them? Does he really not see that these products are far more
efficient if publishers can offer unified texts (asthey can only do if the textual amendment systemis used
by legidlative draftsmen)?

Sir Noel hasnot finished yet. He goes on to explain why the Parliamentary Counsdl Officehasat long last
moved over to textual amendment asthe preferred method. It isnot because of pressure by the Statute Law
Society. To admit that would be undignified. Nor isit because of the recommendations of the Renton
Committee. It isfor areason which displaysthe officia mind in all its crassinsularity.

The new official publication Statutes in Force uses a "loose booklet" method under which booklets
containing heavily amended Acts can be replaced by reprinted versions. Formerly, all officia collections
of Actswerebound involumeform. Now, says Sir Noel, "the public can expect to find the amended text
(if it happensto belong to one of the subjects which has been published in this edition) within amatter of
months'. Theideathat "the public" looksup law in Statutesin Forceisludicrous. | would wager that not
onein ahundred members even of thelegal profession make apractice of consulting that work. 1t doesnot



give them what they need, which is annotations and explanations in addition to the text. Itisan official
work of record. Moreover it is seriously incomplete.

But Sir Nodl places much weight on thisnew official edition. Hetellsusthat inthe Parliamentary Counsel
Officeit has operated as "apowerful inducement to adopt textual amendment". It has"fostered aswitchin
technique so that more and more amendments are effected by that method".

Now Parliamentary draftsmen do not rely on Halsbury's Satutesfor texts of the law they areinstructed to
modify. They arerequired to useanofficial text. Thisiswhere Satutesin Forcecomesin. What Sir Nod

istelling usisthat throughout this century (and longer) the Parliamentary Counsd Office hasignored the
needs of practitioners for textual amendment because it was of no use to the draftsmen. Now that
draftsmen need it too they are prepared to supply it.

That istherea answer to Sir Noel'stalk of "ill-considered clamour”. Itisonly ill-considered in disturbing
the Olympian peace of a Whitehall retreat. What it clamours for is good for most people. When it
becomes good for draftsmen too they acknowledge that fact in the most practical and convincing way.
They adopt it.

It was, by the way, the Statute Law Society which, by its "clamour” for a looseleaf system, led to the
adoption of the format of Statutesin Force.

Childe Harold is no better than Childe Roland: indeed heisrather worse. Sir Noel Hutton does at least
acknowledge the existence of the"clamour" for reform. He mentionsthe Renton Committee, and even the
Statute Law Society. Sir Harold Kent does not. But | shall leave him for another time.

Trivial Drafting Change

Blackstone called the jury the Palladium of liberty, and in our own day Lord Devlin regards it no less
highly. Asagood democrat, he values the achievement of the English in securing popular consent at the
root both of the making and the application of law. Less plausibly, hetdlsus (in anew collection of his
lectures entitled The Judge) that aworthwhile by-product of thejury systemisthat "the criminal law hasto
be such as can be understood by the average citizen; if it were such asto confuse the modern jury, there
would be something wrong with thelaw". Here, Lord Devlin, with respect, istoo optimistic. Many areas
of criminal law are incapable of understanding by the average lawyer, never mind the average citizen.

Being such a staunch upholder of the jury, Lord Devlin fed s distress at the way atrivia drafting change
threatensthe downfall of our Palladium. The draftsman of s4 of the Criminal Appeal Act 1966 (now s2
of the Criminal Appeal Act 1968), in tinkering with the appeal formulalaid down by s9 of the Criminal

Appeal Act 1907, failed to reaise (as Lord Devlin putsit) that "he must not alter the structure in such a
manner as to destroy the habitat therein of fresh evidence cases'. The 1907 Act authorised the jury's
verdict to be set aside if it was unreasonable or could not be supported according to the evidence. The
1966 switch to "unsafe or unsatisfactory” appeared trivial to Parliament. But by aunanimousdecisionin

Safford vDPP [1974] AC 878 the House of L ords chose to hold that the new wording meant the Court of

Appeal could not order anew trial on fresh evidenceif, after weighing up the fresh evidence, they regarded
it as not rendering thejury's verdict unsafe or unsatisfactory. So, Lord Devlin laments, itisno longer true
that all persons serving long sentences of imprisonment know themsel ves to have been convicted by ajury
of their peerswho have heard substantially all the evidence. Two men angry at not being included in this

Palladian category are Cooper and McMahon. Their convictionsfor the Luton post office murder havefive
times been considered, unfruitfully for them, by the Court of Appeal Criminal Division. Inthelast words
of hisbook Lord Devlin ruefully remarksthat an offer by Mephistophlesto restore hisjudicia youth would

berefused - "even if he sweetened the offer with apledge to consign to eterna oblivion all the speechesin

Safford v .



Mistaking the Case

If the draftsman fails to understand the case to which hisprovisionisdirected heislikely to gowrong. In
Watkins v Kidson [1979] 2 All ER 1157 the case was redlly quite straightforward, but the draftsman
appears to have misunderstood it.

Thecase, (relating to capital gainstax) concernsthe value of land with development potential. Twofactors
influencethisvaue: the nature of the potential and whether permission to exploit it hasbeen or islikely to
begiven. The second factor may be affected by specific events. Theactua grant of planning permissionis
an obvious one. In Watkins v Kidson it was indirect: the zoning of agricultural land for housing. This
occurred in 1971. The tax payer had inherited the land in 1962, it being valued for probate at #1,581. In
1972 he sold it for #264,000. Planning permission for housing had not then been obtained, but the zoning
madeit virtualy certain that when applied for it would be given.

Capital gainstax wasintroduced in 1965. Gains on property acquired before then are taxed only on the
part of the gain attributabl e to the period following the introduction of thetax. Itisnormally assumed that
gains accrue at an even rate over the period of ownership (the "straight line" method), but there is an
exception for development land. It was in drafting the exception that the draftsman went wrong,
apparently because he mistook the case he was dealing with.

The intention was that the straight line method should not apply to development land. Apart from the
inflationary element, capital gainson land are dueto the two factors mentioned above. If, asin Watkinsv
Kidson, most of the gain is dueto aspecific post-1965 planning decision, thetax payer should not be able
to escape part of the tax by spreading the gain back to the date of acquisition.

So the case the draftsman had to deal with was where the amount realised on the disposal of the land was
greater than it would have been if development was permanently forbidden- in other words greater than
theland'sexisting usevalue. Wherethe draftsman went wrong wasin thinking the case waslimited toland
for which planning permission had actually been granted. Thiscaused himto framethetest intermsof the
hypothesisthat "immediately before the disposal, it had become unlawful to carry out any development..."
(Finance Act 1965, Sch 6, para23(1)(b)). Thisclearly supposesthat in fact development was then lawful
(because planning permission had been obtai ned).

But in Watkins v Kidson, as we have seen, development was not then lawful. Did that mean the taxpayer
could apply the straight line method and escape some tax? He fought his case up to the House of Lords,
but lost. Lord Scarman was sympathetic to the draftsman. "In choosing the words italicised, the
draftsman, perhaps unwisely, was using some ordinary English words... Perhapsthewordswere not happily
chosen though | would never criticise a draftsman for using ordinary English words (even in a taxing
statute).”

| should hope not indeed. Infact, however, as | have shown, the difficulty was nothing to do with the use
of ordinary English words (whatever they may be). If the draftsman had inserted "permanently” before
"unlawful" al would have been well.
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