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"History of Estate Agents Registration”

by Francis Bennion
[206 The Estates Gazette (1968) 427, 543, 661, 779, 887]

For over half acentury the profession of theland has pursued the object of statutory registration.
Thetype of registration has varied; the only constant factor has been lack of success. Now, asan
all-embracing register of estate agents is at last being compiled - though not as yet under the
provisions of an Act of Parliament - it may be opportune to review thislong struggle which has
been carried on by aprofession anxiousto riditself of undesirable elements, to protect the public
against fraud and incompetence, and to raiseits prestige in the eyes of other professions and the
world at large.

The struggleto register a profession followsasimilar path, whether it endsin successor failure.
There is always opposition between those at the lower end of the scale who see advantage for
themselves in an official system of recognition and those at the other end who shrink from
allowing lesswell- qualified brethren to jointheir ranks. Minglingwiththeseat all levelsarethe
public-spirited practitionerswhose main aimisto servetheir clientsaboveal. All of theseknow
that Parliament will withhold statutory registration unless two conditions are satisfied. Oneis
that no existing practitioner of good character shall be excluded and the other isthat practitioners
in general are united in desiring a particular scheme of registration. All know that the first
condition inevitably leads to dilution by admitting to the ranks of qualified practitioners those
who may have taken up practice only a short time previously and with no training. All know
equally that after ageneration these differenceswill have vanished and the profession will beon
a secure footing, there to remain. For many, however, the attractions of the latter state are
outweighed by the drawbacks of the former. In short they cannot bear to surrender their
pre-eminence even for the well-being of the next generation; and so they drag their feet, impetus
islost and one more attempt isdoomed tofailure. Inadifferent context, thesituationwasvividly
portrayed by Macaulay:

"Was none who would be foremost
To lead such dire attack;

But those behind cried 'Forward!"
And those before cried '‘Back!™

Other factors which have caused difficulty in securing statutory registration include the large
number of representative bodies operating within thefield of the profession, the constant shifts
in policy caused by changesin leading figures, particularly presidents who change annually, and
the enormous difficulty and expense of securing the passage through both Houses of Parliament
of aPrivate Member'sBill. Atthetime of thelatest attempt to securelegislation in 1965/6, there
were no fewer than 10 representativebodiesin England alone, and even thisdid not include such
bodies as the Federation of Local Associations of Estate Agents. The organisation of a
professional body in any case makes decision-taking difficult. Multiply thisby 10 and an almost




impossible situation is reached.

By and large the profession has been united in seeking the system of registration known as
registration of function, rather than that of registration of appellation. The architects were
content with thelatter, and even they did not find it easy to achieve. Within the estate profession
however there are anumber of appellations, and none of them has so clear-cut ameaning asthat
of architect. Registration of function is more difficult to obtain, since it involves debarring
unregistered persons from practising, astate of affairsonly reached so far by thelegal profession.

The chronicle which followsis one of false starts and continuous frustrations. When onethinks
of the enormous efforts made by people such as John Stevenson, Secretary of the Incorporated
Society of Auctioneersand Landed Property Agentsfor 20 years, through the whole of which he
devoted hisenergiesto promoting registration; when one considersthe enormous expenditure of
money by professional bodiesout of their scanty resources; above all when onethinksof thefact
that through it al, for half acentury, crooks and swindlers have gone on defrauding the public, as
they still may today, without any effective check, onelongsfor the day when the taleisfinished
and at long last the Royal Assent is given to aregistration Act.

The Duncan Bill

There have been many attempts to set upmachineryfor the registration of estate agents. |If one
includes attempts which go wider and include other aspects of the work of a general practice
surveyor as well, one may trace the earliest attempt to secure registration by legislation as far
back as1888. Inthisyear abody known as"Architects, Engineers and Surveyors Registration
Committee" arranged for the presentation of aBill for the registration of architects, engineersand
surveyors. Colonel Duncan, the Member for Finsbury, who moved the second reading of the
Bill, said that there was nothing at present to prevent aman calling himsdf an architect, surveyor
or engineer; while the public had no means whatever which would enable them to distinguish
between those who were competent and qualified persons and those who were not. The prom
otersof the Bill desired to afford facility for distingui shing between men who had beentrained to
the profession of architects, civil engineers, and surveyors, and those who had not received such
training.

TheBill encountered wide opposition. Among its opponentswas the President of the Surveyors
Institution, Mr. Beadel, who was the Member of Parliament for Chelmsford. He said:

"The provisionsof theBill constitute an attack upon the influence for good which the Surveyors
Institution, incorporated by Royal Charter, exercises.... The House will becareful inalowing a
Bill to pass the second reading the purport of which is... to alow those who have not gone
through the necessary ordeal of passing through [the professional institutions] for the purpose of
getting the stamp of ability placed upon them, to arrive at a position which would enable them to
compete with those who had passed that ordeal ... To passthe Bill would be to throw odium upon
institutions which have stood the test of time.

In the face of the almost unanimous opposition to the Bill be Members speaking in the debate,
Col. Duncan was forced to withdraw it.

The Boyton Bill



The first attempt to provide for the statutory registration of estate agents as such was the
Auctioneers and Estate Agents Registration Bill introduced into the House of Commons in

March 1914. The Member introducing the Bill was Mr. James Boyton (later) Sir James Boyton),

apartner in the firm of Elliott, Son & Boyton, of Vere Street, London, W.1. Mr. Boyton was a
member of the Auctioneers and Estate Agents' Institute, and the Bill wasindeed promoted by the
Ingtitute. It wasalengtt to provide for the statutory registration of estate agents as such wasthe
Auctioneers and Estate Agents Registration Bill introduced into the House of Commons in

March 1914. The Member introducing the Bill was Mr. James Boyton (later) Sir James Boyton),

apartner in the firm of Elliott, Son & Boyton, of Vere Street, London, W.1. Mr. Boyton was a
member of the Auctioneers and Estate Agents' Institute, and the Bill wasindeed promoted by the
Ingtitute. It was a lengtto be exercised by a registered auctioneer or registered estate agent.

Curiously, the Bill did not in terms restrict the practice of negotiating sales by private treaty or
lettings. In addition to prohibiting a person from falsly describing himself as a registered
auctioneer or registered estate agent, the Bill also madeit an offencefalsly to describe oneself as
amember of the Auctioneers and Estate Agents Institute or the Surveyors Institution (now the
Chartered Auctioneers and Estate Agents Institute and the Royal Institution of Chartered
Surveyors respectively). The Institution and the Institute were given a dominating role on the
registration board proposed to be set up. Itwould have consisted of six members appointed by

the Institution, six appointed by the Institute and three appointed by the President of the Board of

Trade. Theregistration board had power to co- opt three or six additional persons. Inview of the
uneasiness felt by some members of the profession in more recent times at the prospect of the
regulating government department eing the Board of Trade (which they regard as being more
concerned with commerce than professional activities), it isinteresing to observe that the Board

of Trade was the department originally selected by the Institute as most appropriate for this
purpose.

It isof someinterest also to notethe definition in the Bill of an auctioneer or estate agent, which
ran asfollows: "Any personwho on behalf of any other person and for or in consideration of any
payment or other remuneration whether monetary or otherwise (a) values, sells, buys, lets, takes
on lease or otherwise deals with or disposes of land of any tenure or any buildings, or any estate
or interest in land of any tenure or buildings, or (b) negotiates for the sale, purchase, letting or
taking on lease or for any other dealingswith or disposition of land of any tenure or buildingsor
any estate or interest in land of any tenureor buildings.”

The Bill provided for three categories of persons qualified for registration. These were
professionally qualified members of the Ingtitution or Institute, any person applying for
registration within three years of the passing of the Bill who, at the date of its passing, was an
auctioneer or estate agent practising in the British Isles, and any person who was successful in
passing examinations held by the registration board itself, or by the Institution or the Institute as
delegates of the board. Except for existing practitioners, no person could be entered on the
register if he was following any profession, business or occupation other than that of an
auctioneer or estate agent and aregistered person who began to follow any such other profession,
business or occupation could be removed from theregister. Other groundsfor removal werethe
usual ones of conviction for felony or misdemeanour, professional misconduct, bankruptcy, etc.
Registration fees had to be approved by the Board of Trade, and a curious provision was one
requiring the Institution and the Institute to retain their own organisations. An appeal against
refusal to register or removal from the register lay to the High Courts of Justice. Exemptions
from the provisions of the Bill were made in favour of solicitors, accountants, architects and
engineers.



It is not clear why the only professional acts restricted by the Bill were those of valuation and
auctioneering.  The memorandum accompanying the Bill explained that, subject to this
restriction, "the principal purpose of the Bill isto provide for the keeping of arecord or persons
possessing such aknowledge of the subjects appertaining to the business asto qualify them for
registration.” Thiswas the aspect stressed by the President of the Institutein his addressfor the
year 1914 when he said that it was only right that the public should have some assurance that the
men they employed were qualified to do the work they undertook. Although the Bill gave the
Surveyors' Institution an equal voice with the Institute it was not in fact supported by the
Institution.

The Boynton Bill made no progressin Parliament, and |apsed at the end of the session. Thefirst
world war delayed any renewal of the attempt to secure legidlation, although the subject was not
forgotten even duringthewar. In hisPresidential addresstothe Institute, Sir William Wellssaid:
"Proper control of those practising in a profession is absolutely essential, and is, indeed, the
characteristic which distinguishes a profession from a mere money-making business..... We
should therefore aim at the establishmentr of some controlling body such as existsin the legal

and medical professions.”

The Clarke Bill

In 1921 aspecial conference was arranged between the Institution and the Institute on the subject
of registration. Thiswasdone"with the object of protecting the profession and the public against
the activities of the irregular practitioner.” In aleading article earlier inthe year The Estates
Gazette had remarked that " Registration would be at |east as much in the interests of the public
asof the profession, sinceit would give assurancesthat the client was dealing with apractitioner
who had not only been stamped with ahall-mark, but was known to be subject to strict discipline.
Thisis amatter in which the public interest must always come first." The editorial considered
the chances of statutory registration for surveyorsto be poor, and considered that theimmediate
object must beto rai se the qualifications and status of both the Institution and the Institute so that
non-members would see the necessity for coming in.

At the end of the war the Auctioneers’ and Estate Agents' Institute persuaded the other two
leading professional bodies, the Surveyors' Institution and the Land Agents Society, tojoinin
promoting a further attempt to secure statutory registration. This led to the introduction of a
Private Members Bill into the House of Commons on February 16, 1923. The Bill was entitled
"The Landed Property Practitioners (Registration) Bill", and it was introduced by Sir Edgar
Chatfeild-Clarke, M.P., who had a connection with the profession because hisfather and brothers
were members of the Surveyors' Institution.

The Bill provided for the setting up of a body corporate to be called the Landed Property
Practitioners Registration Board. This would consist of 20 persons, of whom 15 would be
appointed by the three professional bodies promoting the Bill. Of the remaining five onewould
be appointed by each of the five Government departments, namely the Ministriesof Agriculture
and Health, the Board of Trade, the Commissioners of Works and the Commissioners of Inland



Revenue. Thewiderangeof the Bill isshown by the fact that it was made acriminal offencefor

anyone not registered under the Bill to use any of thefollowing designations: Land Agent, Estate
Agent, Surveyor, Quantity Surveyor, Vauer, House Agent, or Auctioneer. Those entitled to
register were existing members of any of the three promoting soci eties, personswho had passed a
qualifying examination of a standard recognised by the Registration Board, and existing norn+

professional practitioners. The last mentioned could only register if they had been engaged in

any of the activities covered by the Bill for five years as principals or for seven

years as assistants, or for six years partly as principals and partly as assistants.

The Registration Board could refuse to register, or strike off, any person who had the usual

disabilitiesin the form of criminal conviction, bankruptcy, etc., or "is proved to the satisfaction
of the Board to be following or to have entered into any profession, busi nessor occupation which
inthe opinion of the Board cannot properly be carried on in conjunction with the performance of
the specified duties." This provision was directed particularly to agents who carried on their
function in conjunction with the business of selling furniture, and was to give rise to bitter
opposition. Therewerethe usua exemptionsfor other professions such as solicitors, accountants
and engineers, and an interesting provision stating the unregi stered persons should not be entitled
to recover fees for work falling within the scope of theBill.

In an editorial comment The Estates Gazette welcomed the Bill and stated that "the Ministers
principally concerned are agreed in approving it in principle and are willing to give it their
sympathetic support although they are naturally unabl e at present to recommend its adoption asa
Cabinet measure." The editorial went on:

"The Bill requires no justification. That any man, or woman, may practise as a surveyor,
auctioneer, land or estate agent without the smallest professional training merely bytaking out a
licence is a scandal which has long called loudly for removal. There still many of these
unqualified practitioners, and the public does not awaysfind it easy to distinguish between them
and men who have undergone along and extensive training and have become members of one of
the recogni sed professional bodies.... Asthings are, aclient may run very seriousrisk of loss by
placing himself in the hands of an incompetent adviser. We do not suggest that any man is
incompetent because he has received no professional hallmark; but it isintolerable that a great
profession with large and serious duties to the public should be liable to be raided by men who
arenot in the least likely to raise it in the general estimation."

Thelicencereferredtointhiseditorial comment isthe excise licence whichwas granted frely to
any applicant.

Failure of Clarke Bill

TheBill led to an outburst of opposition and two bodies were formed to represent agentswho felt
they would be prejudiced if the Bill cameinto force. These bodieswere the National Society of
Landed Property Practitioners and the Auctioneers and Estate Agents Association. Theformer,
which devel oped into the Incorporated Society of Auctioneersand Landed Property Agents, was
founded by E. K. House of the furnishing firm of William Whiteley, Ltd. Mr. House invited
"all auctioneers, estate agents and valuers of repute, who are not at present admissable to the
professional institutes by reason of their association with other businesses to join unless this
clause in particular [i.e. that enabling registration to be refused in the case of inconsistent
occupations] is amended so that thereis protection for al practising or assisting in carrying out



these specified duties.....in a reputable manner, or in other words - given a square deal and a
guarantee that their legitimate interests in business shall not be threatened.”

Another critic, Mr. FW.Balch, said of the Bill: "It seemsto be saturated with medieval ideasas
to thevalue of guilds, and whileno doubt it will be of considerabl e advantageto old- established
firms who have alarge business which they desire to protect against competition, it apparently
will make it more and more difficult for a yound beginner to launch out into business.... One
would have thought the present day evil of trade unions and business and professional combines
was sufficiently grave without further attempt to add to their number, and whol e Bill seemsto be
based on the idea that there are more 'black sheep' in our profession than any other.

Theflood of correspondence publishedin The Estates Gazettewasa most entirely hostileto the
Bill. The only voice effectively raised in its defence was that of E.H.Blake, Secretary of the
Auctioneers and Estate Agents Institute. Several attacked the provisions under which existing
practitionerswould be all owed to register, stating that the periods|aid down were much to long.
Theoutcry seriously disturbed the promotors, led by Sir William Wells, and at ameeting with the
opposition important concessi ons were made by which existing practitioners would have been
able to register regardless of the length of their practice.

These concessions were unavailing. The Bill had failed to secure a high position in the Private
Members' ballot, and when the day for its second reading came (April 27, 1923) it was not
reached. This meant that its prospects of passing in that session of Parliament disappeared. In
commenting on this, Sir Edgar Chatfeild-Clarke, the Member of Parliament who had introduced
the Bill, said:

"We have accomplished a great deal; we have got the principle of the measure accepted. The
main positionisnot contested. For along period it has been recogni sed that the community must
be protected from the injury, bad repute and damage caused by the employment of unqualified
peoplein matters so closely affecting the health and welfare of the State and individuals. If next
session an agreed Bill can be presented after conference with those who now oppose wewill then
go to the noble Lord who represents the Minister of Agriculture and ask him to use every
endeavour to get the Government to give every facility for it becoming the law of theland at an
early date."

Formation of the Incorporated Society

Theformal incorporation of the Incorporated Society of Auctioneersand Landed Property Agents
took placetowardsthe end of 1924. Itsfirst President was Sir R.Woodman Burbidge of Harrods,
Ltd., and Mr. House, the founder of the society's predecessor the National Society of Landed
Property Practitioners, remained as Chairman of the Council. The Registration Bill wasnot in
fact introduced into the next session of Parliament since the existence of a fully organised
opposition in the shape of the Incorporated Society of Auctioneersand Landed Property Agents
made the promotors of the Bill feel that the time was not opportune for renewing the strugglefor
its enactment. Apart from the Incorporated Society, an attempt to reintroduce the Bill would
have met with the continued opposition of the Law Society, who had also been determined
opponents of the previousBill. 1t wasthe Law Society's opposition which, in an announcement
made at the end of 1926, was given as the reason for adecision by the professional societiesthat
no steps should be taken to reintroduce a registration Bill at that time.



Although the Incorporated Society of Auctioneersand Landed Property Agents had been formed
to combat the Registration Bill of 1923, it was not opposed to the principle of registration but
only to the exclusion from practice of the tupe of agent represented by the Society, i.e., the agent
whose practice was annexed to afurniture store or other commercial venture. The Incorporaed
Society indeed began soon after its formation to attempt to work out a system of registration
which would not be open to this defect.

The Harney Bill

The resulting Bill was sought to be introduced into the House of Commons in February, 1928.
Mr. Harney, in seeking leave to introduce the Bill, said that it provided for compulsory
registration of all persons acting as agents for the letting or sale of land or houses, and that its
object was to protect the public against the consequences that may follow from the employment
of unqualified agents. He added, somewhat inaccurately, that the house and estate agents
themselves were unanimously in favour of this proposal.

The Bill proposed to set up registration board, to be composed of nominees from each of the
recognised bodies. The functions of the board would be to compile and maintain a list of
qualified persons, and the nature of the qualification would be determined by the board, but the
rules laying down the qualifications would have in the first instance to obtain the approval of
Parliament. There were exemptions for solicitors, accountants, architects and others under
professional control. Registration would be permissive for the first two years, but would
thereafter become compul sory and at that stage no person would be entitled to carry on the work
of ahouse or estate agent unless he had qualified and become registered.

Thethree senior bodies opposed the Bill, and procured Col. Sir George Courthorpeto voicetheir
opposition. He did so briefly but effectively, pointing out that although there was much in the
Bill with which the three bodies could agree there was al so much of which they did not approve.
Headded: "I hopethe House will not allow legidlation dealing with the discipline of aprofession
to be introduced into this House unless it has the approval and authority of the representative
organisations of that profession,"”

The motion for leave to introduce the Bill waslost by 132 votesto 122.

In 1929 the Incorporated Society published in the national Press and sent to each Member of
Parliament, a statement appealing for the registration of anumber of professions and busi nesses.
The Society also tried to get up acollective organisation representing the professions generally.

Attempts were also being made to secure registration by a new body called the National
Association of Auctioneers. After canvassing Members of Parliament to this end, the
Association concluded that "aRegistration Bill pure and simple will not passamodern House of
Commons, and something more than mere registration is probably necessary, by the
incorporation of concrete proposalsto guarantee the public against defal cations.” Meanwhilethe
Incorporated Society of Auctioneers and Landed Property Agents was busy opposing proposals
for the statutory registration of architects and accountants.

In the early part of the 1930's the running on registration continued to be made by the
Incorporated Society of Acutioneersand Landed Property Agents and the National Association of



Auctioneers. Thelatter body prepared a Registration Bill providing for facilitiesto be givenfor
theregistration of all existing practitioners, whether belonging to existing professional bodiesor
not. The Bill placed al organisations on an equal footing, and for the protection of the public
included provision for a statutory scale of charges and the establishment of a "fiduciary
guarantee fund.” Contributions into the fund would be required to be made by all regstered
practitioners, the proceeds being used to compensate amember of the public who suffered lossas
aresult of the default or malpractice of aregistered practitioner.

Registration abandonned by Surveyors

Early in 1934 the Presidents of the three senior bodies, The Chartered Surveyors Institution, The
Land Agents' Society and the Auctioneers and Estate Agents' Institute, issued astatement to the
effect that the soci eties had reached the conclusion that no useful purpose either to the public or
the profession would be served by pursuing the object of statutory registration of surveyors, land
agents, auctioneers, estate agents and valuers. Thetext of the statement is as follows:

The councils of the Chartered Surveyors Ingtitution, the Land Agents Society and the
Auctioneers and Estate Agents' Ingtitute of the United Kingdom, the three senior societies
representing the professions of the land have recently reviewed the question of theregistration of
those professions by Act of Parliament. They have each reached the unanimous conclusion that
any measure which Parliament is at present likely to grant for the regulation and control of the
professions of surveyor, land agent, auctioneer, estate agent and valuer will on balance bringno
benefit either to the public or to those professions.

Compul sory registration could only be secured, if at all, on condition that every person who was
making, or was claiming to make, a living as a landed property practitioner was in the first
instance eligible to be registered without regard to his professional qualifications. Thereafter a
qualifying test imposed by the Registration Board would be acondition precedent to entry on the
register. Only registered persons would be permitted to practise, to describe themselves as
surveyors, land agents, auctioneers, etc., and to recover feesat law. Registered practitionerswho
were guilty of felony, misdemeanour, or of conduct disgraceful to their profession would be
liable to be struct off the register and deprived of their livelihood.

No policy of statutory registration can succeed, nor indeed can be justified, unless it can be
shown to be necessary on public grounds in order to protect the public not only from the
dishonest practitioner, but also from the dangers of unskilled advice. The casefor registration of
medical practitionerswas unanswerable, but only because the uncontrolled activities of the quack
doctor were adanger to human life.

It might have been thought that a strong case on public grounds could be made out for statutory
control of the professions of civil engineering and accountancy as well as of the particular
professionswhich werepresent. All these professions have attempted, withinthelast 20 years, to
obtain Registration Acts which would give them power to regulate their practice in the manner
outlined above; but they have failed.

Thearchitectural profession, after fiveyearsof effort, obtained in 1931 aRegistration Act which
ispurely permissivein character and preventsnobody, qualified or unqualified, from practising
asan architect. Registration on this voluntary basis would appear to afford no protection to the
public. The recent history of registration in so far as it affects professions other than those



concerned with the care of life and health, pointsto the difficulty which facesthe Legislaturein
granting anything approaching the powers which are required for proper and effective control.
These are factswhich must befaced. Webelievethat statutory registration is of no value unless
it gives full protection to the public. As we see no hope of Parliament passing a conpulsory
measure which will ensure that result, either now or in theimmediate future, we think it idle to
indulge false hopes that an effective Registration Act is within the realm of practical politics.

So much for the public aspect of statutory registration. The question of how far iThese arefacts
which must be faced. We believe that statutory registration is of no value unless it gives full

protection to the public. Aswe see no hope of Parliament passing a conpul sory measure which
will ensure that result, either now or in the immediate future, we think it idle to indulge false
hopes that an effective Registration Act is within the realm of practical politics.

So much for the public aspect of statutory registration. The question of how far ieto enforcethe
standards of professional conduct which we and other professional societies are endeavouring to
build up for the protection of the public.

I ncor porated Society Wantsto Go On

Counter-statements disputing the validity of the conclusion reached by the senior bodies were
issued by the Incorporated Society of Auctioneersand Landed Property Agentsand the National
Association of Auctioneers respectively. The President of the Incorporated Society said:

"In the important letter signed, on behalf of their councils, by the President of the Chartered
Surveyors Ingtitution, the Land Agents Society, and the Auctioneers and Estate Agents Institute
of the United Kingdom, these bodies are rightly stated to be the three senior bodies representing
the profession of surveying, estate agency, auctioneering and valuing.

"The Incorporated Society of Auctioneers and Landed Property Agents, of which | have the
honour to be President, has, however, aso attained a recognised status. While exercising
considerable care over acceptance of applicationsfor membership, we have now, withinlessthan
10 years from incorporation, reached a total of nearly 3,000. Last June H.R.H. Duke of York
became our patron. We have provided funds for our students to study for the degree of B.Sc.
(Estate Management) at the London University, and our examinational system has long been
recognised, not only by the College of Esate Management, but by a variety of educational
authorities throughout the country.

"Within the past year al so we have joined forces with the above three senior societiesin framing
aCode of Conduct whichiit isproposed shal b e binding on all our members, and we are still in
conference with them relativeto ajoint scale of chargesand regarding anumber of other matters
of mutual interest....There are two principal points of policy on which we do not see eyeto eye
with them. They are these;

(1) Wedo not think it fair or practicable to exclude from membership those practitioners who
are either employed with the estate departments of important commercial firms, or who are
similarly employed with firms of similar importance that, added to other interests, conduct a
reputabl e business in one department or another of the land profession.

(2) Firmly convinced that neither codes of conduct nor scales of charges can be fully effective



unless there is statutory force behind them, we are advocates for a measure of equitable, but
compul sory, registration.

"In 1923-24 a main reason for the formation of the Incorporated Society was the
Registration Bill introduced by the three senior societies. Then they saw, as clearly aswe have
throughout seen, the need for public protection against the unqualified, unscrupulous, or
financially unstable practitioner. But they clouded theissueby directingagreat deal of their fire
against the"commercial” firm. Such naturally objected to interference with their livelihood. In
the result the Registration Bill was dropped.

"Six years later we prompted a Registration Bill, drawn up in amanner that we thought would
make for public protection, while disclaiming any professional monopoly. Thesenior societies
opposed our Bill, and it had a similar fate to their own.

"I should herelike to emphasise that in nearly every country save Great Britain the equivalent of
aRegistration Act for the landed professionisinforce. In practically everyBritish Dominion it
is necessary, before practice can be begun, for the would-be estate agent or auctioneer to
convince aconstituted authority that heisafit and proper person. Inthelrish Free StateaBill on
these linesis before the Dail. In Great Britain, however, not only is there no need to belong to
any recognised professional society, but the Revenue authority issuelicenceswith aslittleinquiry
asthey sell postage stamps!

"How, therefore, can there be any justification for the statement.... that ‘the public can aready
shield themselves effectively, if they will, from the dangers which registration seeksto remove?
Nearly the whole of the[staBill ontheselinesisbeforetheDail. In Great Britain, however, not
only isthere no need to bel ong to any recognised professional society, but the Revenue authority
issue licences with aslittle inquiry asthey sell postage stamps!

"How, therefore, can there be any justification for the statement.... that ‘the public can already
shield themselves effectively, if they will, from the dangers which regi stration seeks to remove?
Nearly the whole of the [sta whatever against frauds upon the public by the unqualified or
disreputable, and although it may be true that the |legislature regards as of mae importance the
protection of health rather than home, of person rather than pocket, we are certain that one day
compulsory registration will become an agreed policy, and will be carried through Parliament.
Only afew years back it was said that neither the general body of electors nor the farmerswould
ever consent to compulsory marketing. They havedone so. Certainly wehaveahard row to hoe,
but just because it is hard is no reason whatever for shirking the task and resting content with
mutual admiration and the gilt scrolls of Royal charter or coats of arms."

N.A.A.'sView

The National Association of Auctioneers said that there was in the new review of the matter by
the three senior bodies "a change of spirit."

Their statement went on:

"If the criticism of the N.A.A. has had the effect of bringing about the change of spirit shownin
the new review of the situation, then the Association hasreason to be proud of the fact that it has



made an important contribution to the views now expressed. The pity, however, is that all

organisations - particularly the N.A.A. with a membership of 2,500, 25 active London and
provincial branches, and its own system of education and examination - were not called into a
general and properly representative conference on registration, so that the profession asawhole,
and not a mere section of it, could consider matters, and perhaps contribute other and more
progressive ideas than are disclosed in arenunciation of registration. "My Association deplores
the admission of defeat contained in the paragraph of the letter reading: "These are factswhich
must befaced. Webelievethat statutory registration is of no value unlessit givesfull protection
to the public. Aswe seeno hope of Parliament passing acompul sory measure which will ensure
that result, either now or in the immediate future, we think it idle to indulge false hopes that an
effective Registration Act is within the realm of practical politics.'

"It istruethat Parliament granted only voluntary registration of architects, but architectsbelieve
that it is a step in the right direction to a compulsory measure when it will definitely prevent
unqualified persons from practising. All such matters take time, but general co-operation is
necessary.

"Without registration it will beimpossible to work an effective code of practice. Solicitors may
be taken as a good example; they have registration, and they are definitelt better able to secure
the public from mal practice and default.

"....TheN.A.A. hasfor yearstried to create a statutory ‘fiduciary guarantee fund' which would be
atrue protection to the public, in that yearly contributions of registered practitioners would be
earmarked for compensating the public against individud default or malpractice.

"Why should not all organisations throw aside petty internal ideas, and join agreat crusade for
that real protection of the public which only registration can give?'

Incor porated Society Attacks Licensing System

The Incorporated Society did not rest under the veto of the senior bodies. In July, 1934, the
Society drew up amemorandum which was presented in its behalf by Mr. W. Craven-Ellis, M.P.
(amember of the Society's Council) to the Home Secretary. The memorandum ran as follows:

"At the present time in Great Britain and in Ireland, any person can become an auctioneer by
paying #10 for an annual licence to the Customs and Excise. Such payment exempts him from
the need for taking out an appraiser's licence or ahouse agent'slicence. These latter can also be
obtained for still smaller sums of money (#2 in each case).

"All areissued without any inquiry whatever to all and sundry who may desirethem. Thisisnot
the case in the various British Dominions overseas, nor in most of the states of the U.S. A. An
Auctioneers Registration Bill is now before the Dail (Irish Free State Parliament).

"Thosefollowing the calling of auctioneer and estate agent, particularly the practitioneer dealing
inreal estate, should be regarded as having a considerable public responsibility. Annually their
turnover exceeds #10,000,000 while the deposits entrusted to them and similar sums coming to
them in their fiduciary capacity, probably exceeds one-tenth of the above figure.

"Apart from the work in buying, selling and letting land or houses for clients, the majority of



estate agentsincludein their practice the duties of surveyorsand valuers. Their connection with
government departments and with local authorities is close and continuous. Rating valuation,
probate val uation and val uations for insurance purposes are quoted as three of the most important
activities while the agriculture valuer is essential to agriculture itself.

"For practically every industry there are firms of expert valuers whose services are in demand
whenever abusiness is about to change hands.

"While no excise licences are required by surveyors, the amount annually paid to the Inland
Revenue for auctioneers' licences ranges between #70,000 and #80,000. Between #13,000 and
#14,000 is similarly paid for appraisers (valuers) and house agents' licences.

"No sort of special protection in return for these payments is given to licensees by the
Government, but there are considerable penalties for failure to take out the necessary licences.

"On anumber of occasionsduring the past 20 or 30 years, efforts have been madeto improvethe
position without success. The impasseis mainly dueto:

(1) the attitude of the Treasury, which, regarding itself mainly, if not entirely, as a
revenue-collecting body, is apparently nervous lest any measure of registration or control of
licences should result in afalling off of the total sum received;

(2) the attitude of the professional societies serving auctioneering, edate agency, surveying and
valuing. Avoiding unnecessary delving into history on the subject, the majority now agreethat a
measure of apurely voluntary character (such asthe Architects Registration Act, 1931) would be
of nereal use, and they are not convinced that Parliament would assent to an Act compelling all

auctioneers and estate agents to be registered and submit themselves to the authority of abody
comparable with the General Medical Council or the Law Society;

(3) generaly the initiation of any reform breeds agitation and opposition. Hitherto, with
Government adopting anegative attitude, or even actively or tacitly opposing Registration Bills,
Mock Auction Bills, etc., and with the profession itself divided, achievement has been
impossible.

"One practical objection put forward against control of auctioneers' licences (an objection that
micht be extended to certain classes of valuers also) is that alarge number of the licensees are
not, and cannot be, members of the professional societies. For example, thereisaconsiderable
difference in the status of real estate auctioneers and estate agents and of the individuals who
auction fruit or fish at the docks.

"Small technical difficulties of this nature should not, however, be allowed to cloud the whole
issue. Themain needisto securethat only personsof integrity, financial stability and possessing
the requisite degree of knowledge should be allowed to practice as auctioneers and estate agents
proper....

"While acomprehensive measure of compulsory registration would undoubtedly be in the best
interests of the public and of the auctioneering profession alike, the situation can in part be
remedied by a measure effecting control of licences.



"Asto the latter, two points are emphasi sed:

(1) Asregardsthe Treasury, itisasillogical for themto take up apurely revenue standpoint asit
would befor them to argue that motor licences should beissued to all and sundry and no powers
to be given to magistrates to take them away when licensees show themselves unfit to have them.

(2) Asregards the professional societies, their Code of Conduct is of limited value. At most
offenders can be expelled from membership. They cannot be stopped from practising. For
example, an auctioneer who serves a sentence of imprisonment for fraudulent conversion of
deposits entrusted to him, can, the day of hisrelease from prison, obtain a licence without any
inquiry, and start in practice again. This hasin fact occurred in anumber of cases.

"Again thereisno compulsion to belong to aprofessional society. Rather under three-fourths of
thetotal of practitionersin Great Britain are members of the Chartered Surveyors Institution, the
Auctioneers and Estate Agents Institute, the Land Agents Society, or the Incorporated Society of
Auctioneers.

"The fact should aso not be lost sight of from the employment standpoint that annually at |east
2,000 young men and women take the examinations of the four above-named professional
societies. These, when they start in practice, have to compete with the unqualified. As the
number of examinees increases without restriction, their position in the labour market becomes
correspondingly worse.

"Itistherefore requested that His M ajesty's Government will givethismatter considerationwith a
view to appointing a Departmental Committee with the necessary terms of reference.

TheMersey Committee

The presentation of this statement to the Home Office led to the setting up of a select committee
of the House of Lords chaired by Lord Mersey to inquireinto the question of whether changesin
the law were needed to give the public greater safeguards against mal practices by auctioneers,
valuers and house agents.

In moving for the setting up of the select committee Lord Eltisley cited instances of abuses:

"A licence is taken out by an applicant in July; he is convicted, perhaps of fraudulent
conversionof his client's money, and receives, we may say, Six months imprisonment for his
offence. Heisrord Mersey to inquire into the question of whether changes in the law were
needed to give the public greater safeguards against malpractices by auctioneers, valuers and
house agents.

In moving for the setting up of the select committee Lord Eltisley cited instances of abuses:

"A licence is taken out by an applicant in July; he is convicted, perhaps of fraudulent
conversionof his client's money, and receives, we may say, six months' imprisonment for his
offence. Heisrn business. In other countries, and particular in our great Dominions, like
Canadaand Australia, action istaken to curb the activities of theseindividualsand the grant of a
licence to practice as an auctioneer or valuer is made subject to certain conditions. We
apparently stand almost alone as a nation in the way in which we issue our licences.



Thefirst witness before the sel ect committee was arepresentative of the Home Office, who said
that the Home Office had no particular views as to the ways if any in which the present law
relating to auctioneers, house agents and valuers' licences needed amendment. The evidence
given on behalf of the Home Office was singularly unhelpful, and the Committee had to rely
mainly on representations by the professional bodies. A representative of the Auctioneers and
Estate Agents' Institute pointed out that although much of thework of agents and auctioneerswas
of afiduciary character licences were now granted indiscriminately to any person who might
apply without the slightest regard to credentialsof any kind. Licences might thus be obtained by
undischarged bankrupts or ex-convicts who had served a sentence for fraud or embezzlement.
Where the holder of a licence was convicted of fraudulent misappropriation there was no
provision by which alicence could be forfeited or even suspended. The witness went on:

"We are strongly of the opinion that it is, from every point of view, entirely undesirable that
persons proved to be dishonest should be able to hold licences. On the other hand, we are
apprehensive lest more strict regulations for the issue of licences, which regulations may be
altogether desirable in themselves, may give the licence an exaggerated significancein the eyes
of the public. The Institute's view of the matter is that the business of the estate agent and
auctioneer should be restricted to men properly qualified to carry out the responsibilities and
duties pertaining to it. We recognise, however, that no tribunal adequate to impose compul sory
teststo achievethisobject ispossiblein existing circumstances, for the reasonsthat, as shown by
the experience of other institutionsin recent years, Parliament isentirely disinclined to favour the
proposal. Moreover, itisonly fair to add that if Parliament could be induced to legislate for an
agreed scheme, there is no likelihood of such a measure of agreement between the senior and
junior organisations of our profession as will enable us to establish a satisfactory basis for the
proposal.” The witness added that he thought evidence of financial stability or solvency should
also be required from applicants for licences.

The need for a change was stressed by a witness on behalf of the Incorporated Society of
Auctioneersand Landed Property Agents. Inthisevidence, an extract fromthejournal "Truth" of
May 8, 1935, was quoted as follows:

As the law at present stands any person, be he minor, bankrupt or convict just released from
prison, may dub himself auctioneer, valuer or house agent, according to taste, by the smple
process of paying afee over the counter of a Customsand Excise Office. Thereareno questions
asked, either before or afterwards, and no powers exist providing for cancellation in any
circumstances whatever. An auctioneer's licence, costing #10 per year dates from July 5.
Supposing on July 10, John Smith, so-called auctioneer, is sent to gaol for six monthson acharge
of obtaining money by false pretences... when Smith, having earned his remission, comes out
again about Christmas time he may still carry on with the unexpired portion of the licence
granted to him the previous July! What justification there can be for this state of affairsitis
difficult to imagine, and some 200 Members of the House of Commons, at any rate, have pressed
on... the Home Secretary the desirability of putting astop to it forthwith."

The Society pointed out that evasion of the appraiser's licence was widespread. It wasin law
payable by "every person who shall value or apprai se any estate or property, real or personal,” but
in practice this was not always observed.

Attack on Business Transfer Agents



The Society's evidence continued”

"We would aso like to draw your attention to the increased number of persons and firms who
specialise as 'business transfer agents,” many ofwhom, besides possessing no experience of
valuation work, frequently also have no financia standing or responsibility. Unsuspecting
persons are led to pay deposits upon businesses often of an unprofitable character, but sold at
exhorbitant prices. No attempt is made to make a fair valuation as between vendor and
purchaser, and the provisions of the Stamp Act are in the main evaded.”

The Society drew attention to the growing number of small shop- keepers, insurance agents,
builders clerks and others who regularly sold and let premises of al kinds without being
licensed. "In many instances, quite apart from the loss of income and damage to the practices of
bona fide agents, their fees and commission are frequently treated as casua profits and the
revenue no benefit therefrom under the Income Tax Act."

The Secretary of the Society, Mr. John Stevenson, pointed out that until the law was changed in
1845 auctioneers had not only been required to take out licences but each licence holder had to
produce two sureties to enter into bonds jointly with him for the due settlement of sales and
payment of the Auction Duty. Inquirieswere made into theresponsibility of theapplicant and his
sureties before the grant of the licence.

In its report, the Committee recommended that in future licences should only be issued to the
holder of acertificate granted by amagistrate certifying that the applicant was of good character
and adequate financial position. These matterswould betestified to the magistrae by references
signed by two responsible persons. The report also recommended the keeping of a central
register open to the public and the provision of power to endorse, cancel or suspend alicenceon
conviction of any offence connected with the exercise of the licence holder's profession. The
Committee made no specia recommendations as to business transfer agents other than
suggesting that it be made quite clear that personswho practised as businesstransfer agents must
take out valuers licences. Thiswould in effect subject them to the same more stringent check as
valuers and house agents.

TheClarry Bill

Thefour senior professional bodiesimmediately began work on the preparation of aBill to give
effect to thereport of the Mersey Committee. A similar Bill wasalso independently prepared by
the National Association of Auctioneers. While these preparations were going forward yet
another Bill was being prepared and was indeed presented in the House of Commons by Sir
Reginald Clarry. This was the Auctioneers and House Agents (Protection of Public Against
Abuses) Bill, introduced in the House of Commons on April 1, 1936. Since none of the
professional bodies had been consulted about the drafting of the Bill they naturally opposed it,
especially since in addition to giving efect to the Mersey Committee's recommendations it also
provided for the setting up of an Auctioneers, House Agents and Va uers Regi stration Authority
and provided for establishing aboard of estate education. It also provided for aguarantee fund.
The Secretary of the Incorporated Society, Mr. Stevenson, who was aleading light in registration
politics at thistime, was very scathing about Sir Reginald Clarry's Bill, and risked proceedings
for breach of privilege by expressing doubts, "asto why such aBill wasever alowed to appear in
print at the public expense." The National Association of Auctioneers sought to make capital out



of the situation by supporting Sir Reginald Clarry's Bill and describing Mr. Stevenson's
comments as "carping criticism and irresponsible remarks." The Bill made no progress.

The Incorporated Society invited the Institution and the Institute to take part in a mutual
conference, with the object of securing agreement and then action to implement the Mersey
report. The Institute accepted the invitation and the Institution expressed willingness to attend
the conference "mainly as observers” though emphasising their view that the legislation
contemplated was principally the concern of the auctioneering organisations. There ensued a
number of meetings, and finally the conference agreed to 10 basic principles, directing that they
be embodied in a Bill with aview to its detailed consideration by al the interests affected.
Within a month of securing this measure of agreement the Institution withdrew its observers,
stating that in their Council's opinion the conference had moved too far away from the
recommendations of the Mersey report. While viewing their withdrawal with great regret, the
Institute and the Incorporated Society continued to co-operate in the work of preparing a Bill.
The same Parliamentary agents who had prepared the Bill of 1923 were instructed to draft a
measure based on the 10 principles. Before work could begin on this, however, the Institute
decided that in view of the attitude of the Institution they could see no useful purpose in
continuing the discussions.

Up to the outbreak of war in 1939, the issue of registration continued to be alively one. The
Incorporated Society continued to |ead the way in pressing for registration at every opportunity.
The bone of contention continued to be the need to include all practitioners in a registration
scheme, including those carrying on practice in connection with acommercia undertaking such
asafurniturestore. TheValuers Institution, formed in 1928, was particularly keen on defeating
ascheme of registration which would have alowed such commercial agentsto rank equally with
those carrying on no other business than that of professional surveyors and valuers.

Members of the profession had other thingsto think about during the war, but behind the scenes
the subject of registration was not forgotten. Both the Chartered Surveyors' Institution and the
Auctioneers and Estate Agents' Institute appointed committees to examine the question in
readinessfor further action, if thought desirable, at the end of thewar. Statements on theresults
of these inquiries were published in 1945 and are given below. Whileboth bodies came to the
conclusion that no action was possible at present, their basic approach to the subject was
somewhat different.

Surveyors Again Give Up Registration
The following statement was made by the Institution:
The Council of the Chartered Surveyors' Institution considersit desirableto inform membersthat
the question of statutory registration of the profession has been referred to a specia and
representative committee, who, after alengthy consideration, presented a detailed report on the
subject.
The materia part of the Committee's report, which was adopted by the Council is published
below for the information of members. The part not published consists of ahistorical summary
of registration efforts in the past.

1. The Council will not need to be reminded that the primary object of statutory restrictions



upon the practice of a profession is the protection of the public interest; the safeguarding of
professional interestsisanother, but secondary, object. In general, the objectsof registration are
to facilitate distinction between the qualified and unqualified practitioner; to secure, as far as
possible, that a profession is practised only by competent persons; to prevent practice by
criminalsor ex-criminals; to prohibit actswhich, though legal in themselves, may be detrimental
to aclient'sinterest; to enforce rules of professional etiquette within the profession and to raise
the status of the profession in the public estimation.

2. Theseareworthy objects, and if, inthe abstract, it be asked whether registration isadesirable
thing, an affirmative answer is the obvious one. That answer, however, leads nowhere in
particular. The form of registration most appropriate to the conditions of our profession must
first be considered, and the chances of securing it be assessed.

3. Weareof the opinion that the chances of securing any form of registration either now or inthe
immediate future are remote. The R.I.B.A. took 12 years to secure any worthwhile form of
registration, and that was in time of peace, when private members business was allowed in
Parliament. Notimefor Private Members Billsisallowed at present, and it only by that means
that the required registration could be promoted.

4. We have, however, considered the question on the basisthat it will be possible, at sometime,
to promote the necessary legidation if it should be thought advisable to do so. On that
supposition we now begin our examination of the problem.

5. There are, we think, only two forms of registration which need be considered. They are:

() Control of appellations by which the use of the recognised professional descriptions, such as
"surveyor", "quantity surveyor", "valuer", etc. would be forbidden except by registered persons.
Thisisthe principle of the Architects Registration Act, 1938.

(b) Control of function, by means of which the performance of certain professional duties,
specified in the Act, would be forbidden, unless perofrmed by registered persons. Cantrol of
function would (asin the Solicitors' Acts) include control of appellation.

6 We have been specialy careful, in considering this important question, to avoid paying too
much attention to its short-term aspects. On the short view, over, say, aperiod of 30 years or
less, its disadvantages, whether from the public or the professional standpoint, are obvious.
Every person making aliving from the profession, however ill-qualified, would haveto begiven
achanceto register on "practice" qualifications and thus secure a recognition which he did not
before possess. Until this class died out the position, if anything, would be worse than now.

7. 1 would be wrong, however, to decide against registration on that ground. In the long run,
admission to the register would, presumably, be by examination only and the profession
eventually would be brought under aform of control, both as regards technical education before
commencement of practice and the regulation , with statutory backing, of practiceitself. The
guestion must be considered on that footing ather than on any short-term view.

Drawbacks of Appellation Control

8. Itisalso necessary to consider whether the registration of surveyorsand the allied professions



isdesirable; first, in the public interest; secondly in theinterests of the professions themselves.
If Parliament cannot be satisfied on thefirst point, attempts at legislationwill fail. Onthe second
point, there must be unanimity, indeed enthusiasm, within the professions in the cause of
registration. It therewere even amodicum of opposition from within the profession, Parliament
would not waste its time on any Bill which might be promoted.

9. Against this general background we have examined with great care the application to our
profession of the principle of the Architects Registration Act, 1938, namely, control of
professional appellations. Thereislittle doubt that there would be abetter chance of obtaining a
Bill on those lines than on the principle of restricting performance of professional functionsto
registered persons. The Architects' Act of 1938 places no restriction on the performance of
functions, but forbids the description of "architect" to be used by any but those who are
registered. Parliament agreed that that was in the public interest, and the architect's profession
presumably considered that such an Act was also to its advantage. Would the same apply in the
case of our profession?

10. Weareof theopinion that it would not. Weareinformed by the quantity surveyors members
on our Committee that the Quantity Surveyors Committee is of the same opinion so far astheir
branch of the profession is concerned.

11. The Architects Act hasonly to protect one word- "architect." Ourswould have to protect
several - "surveyor," quantity surveyor,” "land agent,” "valuer," "auctioneer," "estate agent,"
"house agent," and, in Scotland, "estate factor" and "valuator" as well. An unregistered man
suffers an obvious disability if he attempts to practise as an architect without being able to call
himself one; We do not think that the same would apply, at any rate to the same extent, to our
profession. "Surveyor"”, initself, isalmost ageneric rather then a specific term; an unregistered
estate agent or house agent could continue to sell or let land and houses under some other
description, or without any description at all, and not suffer much disability. The public, we
think, would continue to employ him, whatever he called himself, solong as he appeared honest
and competent at hiswork. Inthe sameway, the protection of theword "valuer" could be broken
up by the phrases such as"appraiser,” "rating specialist,” etc., with theinsinuation of even more
specialised knowledge than the term "valuer" implies.

We think, therefore, that in our profession registration on the principle of the Architects' Acts
would betoo full of loopholesto be effective; that it would not change the present situation very
much (in which, be it noted, the public is well able to protect itself, if it wishes, by employing
qualified persons); that an Act on these lines would fail to control those practitioners who are
most in need of control, and would cause great disappointment to those who most desired
registration. We can think of nothing more disheartening, or ridiculous, than that aregistered
practitioner should be removed from astatutory register for professional misconduct, or evenfor
some criminal act, and be able afterwards to continue making alivelihood from his profession
under some other designation.

12. We are agreed, therefore, that control of professiona appellations by Act of Parliament
would be of little or no benefit either to the public or to the profession. It remains to consider
registration on the principle of controlling functions, viz., that it should be made illegal for
unregistered persons to perform certain professional duties, to be specified in the Act.

13. Thisisthe strongest and most effective type of registration. Itisenjoyed by solicitorsby a



series of statutes and by barristers not under statute, but by the traditional practice of the courts.
TheMedical Acts specifically control functions only to the extent of prohibiting to unregistered
persons the signing of death certificates and the treatment of venereal diseases in areas which
have adopted the Venereal Diseases Act, 1917.

14. If the Institution should ever decide to pursue a policy of registration, we think that the only
effectivetype of registration for the surveyor'sand allied professionswould be on the principle of
control of functions. We consider it should bethat or nothing. But whether or not a satisfactory
scheme of functional registration can be devised is a question which could only be determined
after further investigation.

15. The prospect, however, of obtaining an Act on that principle seemstoo remote for practical
consideration. By all indications available up to now, we cannot encourage the Council or the
members of the Institution to pin their hopes on control of functionsin our profession. A Bill on
that footing would arouse immediate and weighty opposition in Parliament from all kinds of
interests; and if the Bill were to survive, it would have to be weakened with all sorts of
compromises and savings (in favour of solicitors, for example) which would do anything but
confine the performance of surveyors functionsto surveyors. Therefore, though wethink that if
any form of control were desirable thisform would bethe best for our profession, we can see no
chance of pursuing it at present with any useful results.

16. We would point out in this connection that the post-war period may see the prescription of
standardsin land management, planning, etc., which would tend to encourage the employment of
those who possess the qualifications required by those standards. If so, a degree of control of
professional functionwill be achieved in another way. Whether that will be sufficientinitsef, or
whether it will improve the prospects of direct control of professiona function, remainsto be
seen. Until then we should certainly not recommend the encouragement of false hopes about
registration. At the sametime, if in the future it should appear that there were any chance of an
Act which would control the performance of functions in our profession, we fed that the
Institution would have to think again.

17. For the reasons given, we recommend that it would be inadvisable for the Council of the
Institution to pursue a policy of registration at the present time.

Auctioneers Resolve to Continue the Fight

The Auctioneers and Estate Agents' Institute's statement was as follows:

1. One of the principle subjects which was considered by the Reconstruction Committee afterits
appointment by the Council in 1942 was the question whether statutory control of the profession,
or registration as it is more commonly known, was desirable and practicable. It isclear from
inquiries made by various Branches that this a matter which is very much in the minds of
members, and the Reconstruction Committee devoted much time and thought to the subject
before coming to their conclusions. Thesewere briefly that statutory control of the professionis
in the interests of both the profession and the public; that for some time to come it would be
impossible to obtain statutory control of functions; but that statutory control of the use of
professional names, such as"surveyor," "auctioneer," "valuer" or "estate agent,” on the lines of
the Architects Act, might be obtainable, and the ground should therefore be explored. These



conclusions were subsequently endorsed by the Council. Some of the matters to which the
Reconstruction Committee and the Council gave consideration when the subject was under
review are summarised in the following paragraphs.

2. [Historical review].

3. After reviewing the whole position, the Council of the Institute have come to the conclusion
that, in most of the earlier papers or discussions on the subject of registration, undue weight has
been attached to the disadvantages and difficulties. They also think that conditions have changed
so much since 1934 that what may not have been practicabl e then may well be practicable now.
For instance, the Architects Registration Act, 1938, although it does not give compl ete protection
to the public and the profession against unqualified persons doing architectural work, doesgo far
beyond the earlier Act of 1931, and gives much of the protection which in 1934 the Presidentsof
the professional societies thought that Parliament would be unwilling to give. If an Act were
obtained under which no one but registered persons could use such well-known titles as
"surveyor," "auctioneer," "valuer" or "estate agent” it would in course of time ensure that, with
few exceptions, those engaged in the profession held at |east the qualifications prescribed by the
Act; and it might in due course help the profession to obtain an Act prohibiting any but qualified
persons from doing professiona work.

4. 1t has sometimes been said that Parliament will never pass a measure which would prevent a
man from earning a living in the profession. No practicable measure of registration would
prevent those aready in the profession from continuing to earn their living in that way, and
registration would not prevent anyone thereafter from doing so provided he qualified himself to
give the service which the public are entitled to expect before he begins to practise.

5. Indeed, the war has underlined the need for sound organisation of the profession and has
brought to an end the business of a good many unqualified firms. Another consequence of the
war isthat there will be many men who will need to find away of earning aliving after thewar,
and unlessthereis some means of regulating entry into the profession of auctioneers, valuersand
estate agents, many unqualified and unsuitable men are certain to open offices, and thiswould be
against the interests both of the profession and of the public.

6. New conceptions of the relationship between the State and the individual, the task of
reconstruction, and the devel opment of town and country planning will make the work of estate
management more complex than ever; and in view of the responsible part whic the profession
will haveto play, it will beincreasingly important to limit entry into the profession to those who
are properly qualified.

Benefit for the Public

7. The Council of the Institute believe that registration would berefit the public because some
control would be exercised over the qualifications and conduct of practitioners who are not
attached to any professional institution. The professionwould benefit by registration becausethe
fact of this statutory control would eventually raise the general standard of qualification and
increase the status of practitionersin the eyes of the public generally. It would also affordin due
course a means of securing awider observance of professional etiquette than exists at presant.

8. Inthe opinion of the Council of the Institute the disadvantage which isinherent in any form of



registration isthat at the outset anyonewho isaready in practice, whether qualified or not, must
beallowedtoregister. This, however, isadisadvantage which has had to befaced at onetime or
another by every profession which comes under statutory control. In course of time the
unqualified practitioner would disappear. Registrationisafirst step towardsagoal whichit may
take along time to reach, but until the first step has been taken no progressat all can be madein
the task of controlling and gradually eliminating the unqualified practitioner.

9. The Council of the Institute would not contemplate registration if they thought it would
weaken theleading professional institutions. Thisisnot from any selfish desireto strengthen the
ingtitutions at the expense of other professional bodies or at the expense of the public. It is
because they are convinced that these institutions are essential to thewell-being of the profession
and should be strengthened in every possible way so long asthey havetheright ideals and seek to
lead the profession in the right direction.

10. The Council of the Institute can sum up their views in the words that statutory control,
however limited it might be at first, would in due course prevent unqualified persons from
untering the profession; it would raise the status of the profession; it would not harm either
established members of the profession or theleading professional institutions; and it would bein
the interests of the public.

11. The Council, having reached the conclusion that statutory control is desirable, made
thorough inquiries during the years 1943 and 1944 on the prospects of introducing aBill. Asa
result of these inquiriesthe Council find with regret that it isimpracticable to introduce aBill at
the present time. They remain of the opinion that it is desirable to obtain statutory control as
soon as possible, and they are keeping the matter under review, so that a Bill may be introduced
when there is an opportunity of doing so with a reasonable prospect of its becoming law.

Interest on the topic of registration, never far below the surface, was revived by the passing in
1947 of the Irish Auctioneersand House Agents Act. Under this Act no person was permitted to
practise or set up as an auctioneer or house agent unless he held a licence, which would be
granted only to applicantswho held aspecified certificate of qualificationand had made adeposit
or entered into aguarantee bond in the sum of #2,000. In the following year the President of the
Incorporated Society of Auctioneers and Landed Property Agents again urged the need for
registration of the profession in Britain notwithstanding the disadvantage that there would be
some temporary lowering of the standard at which the professional bodies aimed, the effects of
which might be felt for a generation. The President of the Royal Institution of Chartered
Surveyors, asit had now become, thought that there was some reason now to suppose that there
might be support in high quartersfor theregistration of quantity surveyorsand valuers, and urged
that this should be pursued. Having, as he said, served for some years as a representative of the
R.I.C.S. onthe Admission Committee of the Architects Registration Council, hewas convinced
that the policy of registration wasin the public interest and that of the profession aswell.

Pressuresfor Registration

In 1949 the National Associaion of Auctioneers, Rating Surveyors and Vauers, which had
throughout its existence strenuously sought to promote registration, was amalgamated with the
Valuers Institution, which had al so supported regi stration, though on therestricted pattern which
would have excluded estate agents operating in conjunction with trading concerns. The same
year saw the abolition of valuers,' auctioneers and house agents' licences by the Finance Act



1949.

Thetheme of dilution of standards wasreturnedto by Mr.H.P. Hobbs, President of the R.I.C.S.

in 1950, when delivering his Presidential address. Pointing out that it would be quite unthinkable
to attempt to devise registration in such away asto exclude the many personswho had practised
for yearsas surveyors but had never taken professional examinations, he said that although there
would initially be some dilution of standards the position should eventually right itself. In

doubting the efficacy of appellation as opposed to function, Mr. Hobbs quoted asanillustration a
British architect who practised his profession in the U.S.A. where, in most states, there is
registration of the appellation-control type. This architect never registered, since he was not
qualifiedto do so. Hisprofessional note-paper was printed with hisnamein theleft- hand corner

and underneathit "Large Operations." Heretired whilst still comparatively young, having madea
fortune as an architect - not as a surgeon, as might have been supposed! Pointing out that

registration involved agreat many problems, Mr. Hobbs suggested that a possi bl e sol ution might
be found in registration of only certain sections of the profession, for example, estate agency or
valuation.

A legal opinion in favour of registration was heard in 1951, when Mr. Justice Slade (as he then
was) said:

"I wonder whether the condition existing at the present timeisnot rather liketwo boxersbeingin
the same ring only one of whom is bound by the Queensbury rules. Will you be able even to
maintain the status of the profession whilst this free-for-all persists or do you not think that
soomer or later you will have to decide the question of registration..? It does seem to methat at
the present time the qualified man isin a most difficult position." This prompted Mr. John
Stevenson, who had been Secretary of the Incorporated Society of Auctioneers and Landed
Property Agents from 1925 to 1945, and had played a very active part in the attempts to secure
registration during that period, to write from hisretirement urging the profession to take action.
In fact intensive discussions between the senior bodies were well under way.

The following year a Conservative Member of Parliament, Sir Geoffrey Hutchinson, raised a
debate in the House of Commons on the subject of fraudulent letting agencies.

In the counse of the debate he said:

"I must say that our task would be agood deal easier if all these personswho are carrying on the
business of surveyors, auctioneers and estate agents were membersof the professional bodiesor
were registered by their professional bodies asis done in other professions. Thisis something
that these professional associations have had under consideration for along time, and it may be
that the appearance on the sceneof this undesirabl e type of competition will hasten the success
for their efforts... Another solution might be that they should be required to register with alocal
authority. Registration of this kind is not a new thing. In London, employment agenciesand
lodging houses are required to be registered in thisway."

In replying to the debate, the then Minister of Housing and Local Government, Mr. Harold
Macmillan, said: "So poignant a need as the shortage of housing opens the door to fraudulent or
semi- fraudulent behaviour of thiskind." He pointed out that: "The work of the professional
societies can be of the greatest use. They can build up agreat tradition of practice and rules of
practice, which, perhaps, in one way or another, may some day become enforceable, either by



public opinion or by law.

Towardsthe end of the year 1952 the President of the R.I1.C.S., Mr.J.Cassel s Pinkerton, roundly
condemned registration and reaffirmed the Institution's opposition to it. This stirred up
correspondence in THE ESTATES GAZETTE from estate agents who felt that the evils of
unqualified proctice could not be brushed aside so easily. A newspaper advertisement was
guoted which read as follows:

"Salesmen of Initiative required to undergo short intensive training and then act as
SURVEY ORS, calling on higher income group householders; the position availableisespecialy
suitable for ex-detectives who live in the Leeds, Bradford, Harrogate area.”

Nevertheless the opposition of the R.1.C.S. President was shared by his Council, and indeed by
that of the Land Agents Society. Thiswasmade clear in ajount statement issued in November,
1952, by the four societies. Reporting that, following three years of discussion, a joint
conference of the societies had been hdd on October 15, the statement made it clear that there
wasasplit. The other two societies, the Chartered Auctioneers and Estate Agents Institute and
the Incorporated Society of Auctioneers and Landed Property Agents, were in favour or
registration. Inreaching its decision the Council of the Chartered Institute had been assisted by a
referendum of its members, in which of those who voted 88 per cent were in favour or
registration.

Sir Geoffrey Hutchinson renewed his effortsto deal with letting agentsin the following session
of Parliament, and was successful. The area dealt with by what became law as the
Accommodation Agencies Act, 1953, was, however, somewhat restricted. The Act madeit an
offenceto receive payment for registering the needsof aperson seeking the tenancy of ahouseor
for the supply of addresses for housesto let. It also penalised advertisements for describing a
house as being to | et without the authority of the owner or hisagent. For the purposes of the Act
the word "house" included any dwelling, but even so the ambit of the Act was narrow and
scarcely affected the practice of the ordinary estate agent.

Sir Geoffrey Hutchinson, in moving thethird reading, said: "Theevil at whichthisBill strikedis,
| believe, more widespread than many hon. Membershad imagined.” Theevil, beit noted, could
not have arisen if a statutory system of estate agents' registration had beenin force. The public
had, from these accommodation agencies alone, been defrauded from sums amounting, so Sir
Geoffrey said, to about #100,000.

In 1954, following apleaby asolicitor for estate agentsto establish acompensation fund for the
victims of dishonest practitioners, there was a lengthy correspondence on the topic in THE
ESTATESGAZETTE. Thesolicitor had asked to berelieved of the"unpleasant duty of advising
clients of the risksinvolved in paying moneys to estate aents in a small way of business." He
went on: "There must be many solicitorswho, like myself, have had the unpleasant experience of
seeing aclient lose adeposit representing alarge part of hissavingsthrough the dishonesty of an
estate agent, and | do not think we can be blamed for advising that, unless the agents concerned
are obviously of good standing, any deposit should be paid to the vendor's solicitors." Theestate
agentswho took part in the correspondence favoured the establishment of acompensation fund,
though it was felt that this could only come about as part of a system of registration. One
correspondent, however, observed that there was nothing to stop the chartered bodies setting up
thee own compensation fund, which could provide an additional ground for advising personsto



consult only the highly qualified practitioners.

The Council of the Chartered Auctioneers and Estate Agents' Institute, fully supported by their
members, continued to press the two senior chartered bodies and made headway in converting
them to the need for registration.

In 1959, THE ESTATES GAZETTE reported that Mr. Dennis Howell, Labour M.P. for
Birmingham, Kings Norton, had been pressing for sometimefor legislation to control the estate
profession, and said: "He estimates that in 12 months about 2,000 Birmingham families have
been defrauded of depositsto atotal of more than #200,000." THE ESTATES GAZETTE went
on to comment as follows:

"What might be called amoral casefor registrationisvery strong. Hereisaprofessionwhichis
involved in the great majority of property dealsthat take place every day. Behind almost every
conveyancethereisan estate agent, and in that agent's handsthereisadeposit. The solicitor who
carries the conveyance through is bound by tight regulations, but the agent may quite well be
bound by none. The only sanction against misbehaviour istherisk that in the long run the man
who tinkers with deposits will crash and fall foul of thelaw. Practical peoplein the profession
know very well that there are so-called estate agents who are not deterred by that prospect. Itis
too easy for a man to take an office, put up a board and finance his 'practice’ by means of
deposits. Furthermore, an astute rogue can use the law's complexities and delays to put off the
people who have trusted him, and it may take years to catch him out. We havein mind a case
where such aman wasinvolved in more than ahundred actions about deposits- the estimate was
his own- before going to prison for fraudulent conversion. These are the arguments which back
the case for registration, so far asthe public is concerned and they are pretty strong."

Chartered Bodies Reach Agreement

In November, 1959, aletter appeared in The Times signed by the Presidents of the three chartered
bodies and the Incorporated Society of Auctioneers and Landed Property Agentsstating that an
agreement had at last been reached on the provisions of aregistration Bill. Theletter added that
the Council of the R.I.C.S. wished to consult members before supporting the promotion of the
Bill, and in conclusion it was said that a statement setting out the general proposals with a
covering memorandum by each body would be sent out shortly to all members of thefour bodies.

In commenting that the new Bill would necessarily involve the setting up of some kind of
Council to administer the new system, THE ESTATES GAZETTE said: "Thiswill undoubtedly
involve extending to the whole profession something of the benefits of corporate status, at
present enjoyed in full force only by the members of the senior bodies, and such a step must be
the foundation of arigorous and well-governed organisation." The announcement was greeted
by the smaller professional bodieswith some degree of unbrage. Representatives of theBuilding
Surveyors Ingtitute, the Faculty of Architectsand Surveyors, the Guild of Surveyors, the Ingtitute
of Quantity Surveyors and the Vaulers' Institution suggested "that it might have been more
appropriate, generous, and indeed sensible, if before making their announcement the chartered
bodies had consulted all those interested.” While congratul ating the chartered bodies on having
achieved such amajor step forward, the representatives, speaking as they said for some 12,000
members, indicated that they expected to be brought into consultation by the Government or any
other professional body before |egislation was introduced.



The Council of the R.I.C.S. sounded the opinion of its members by a questionnaire sent out in
February, 1960. The result was an overwhelming vote in favour or registration. The
guestionnaire was sent to all corporate membersin the United Kingdom and wasreturned by 42.2
per cent of them. Thisamounted to 5,776 returns, of which 5,373 werein favour of registration.

The promised statement was sent out to members of the four senior bodiesin February, 1960. It
recapitul ated the current position, and explained why, of the various possible types of statutory
control, registration of function was considered most desirable. The statement said that aBill for
the registration of estate agents had been drafted, and went on to explain the nature of the Bill's
provisions. It was stressed that the scope of the proposed control would extend to all persons
who, on behalf of others, undertook the sale or purchase of land or buildings of any kind or the
letting or taking on lease of land or buildings.

In August, 1960, a Parliamentary question was asked as to whether the Government would
introduce legislation to prohibit house agents from accepting more than one deposit on the same
property on a sale subject to contract. Mr.R.A.Butler, as he then was, replying as Home
Secretary, gave the curious answer: "l have no evidence to suggest that thisis a widespread
practice, but it is not one which is very suitable for legislation.”

L.C.C. Report

Consultations by the senior bodies with the London County Council led to the publication of a
report on estate agents by the Council's General Purposes Committee. The report stated the
problem as follows:

"We under stand that the social workers are concerned that some less well-informed people are
vulnerable to unfair treatment at the hands of some agents who have accommodation at their
disposal. Examplesbrought to our noticeincludethat of an agent who demands and then retains
for several months a substantial deposit for a property although there is no undertaking to
purchase in writing and the purchaser declines to proceed; of an agent who persuades a client,
before the client consults a solicitor, to sign adocument which turns out to be a bind ng contract
resulting in the client's being comitted either to a purchase at an excessive price or to forfeit his
deposit; of misleading information being given about shared facilities, e.g., bathroom, garden,
fuel store; of an agent who sends atenant noticeto quit in terms so ambiguous asto mislead him
as to his right to due notice. Unfair deals may of course be arranged directly between
principals..." [The references to a client in the foregoing are presumed to be references to an
applicant.]

Pointing out that neither the legislation proposed by the professional organisations nor licences
by public authorities could govern principal s negotiating directly, the report commented that the
benefits of any proposed legisation would probably be enhanced by publicity directed towards
one or two of the elementary safeguardsin property deals, and that such publicity would beto the
advantage of purchasers or lessees either acting through agents or negotiating directly. Thereport
concluded by recommending that support should be given to the principle of thelegislation then
being considered by the professional organisations and the Council endorsed the findings of the
report.

In April 1961, awell-known correspondent of THE ESTATES GAZETTE, "Samuel Whiskers'
urged the professiona institutions, in working out the terms of their Bill, to include business
transfer agents. He went on:



"It may bethat many of your readers are unaware of the scandal ous manoeuvres of some of these
men. What is scandal ous about their conduct of business is that the terms of the commission
contracts are oppressive beyond belief. The contracts which | have in mind stipulate for a
minimum commission of say #200 een when the value of the businessfor sale may be aslow as
#600. These agreementsare on printed forms. Thiscommissionis, by theterms of the contract,
payable on theintroduction of aperson regardless of whether the purchase actually goesthrough.

The contracts have, of course, been drafted by lawyers. It isknownthat persons using thistype
of contract advertise on anational scale and employ 'representatives to obtain signaturesto these
contracts. These extortionate activities have caused much distressamong little people who have
little businesses to sell."

Later in the same month Mr.W.R.Williams, M.P., asked the government whether they would
introduce legislation to compel the registration of estate agents to protect the public from
exploitation. Hesaid therewasgreat concern at the grossly undesirablepracti ces operatingin the
purchasing and renting of houses. "Will you get a move on and try to stop these unscrupul ous
people?’ he asked. Thereply on behalf of the Home Office said that the Home Secretary would
prefer to wait the results of the negotiations then proceeding between the professional bodies.

Although the professional bodies had caused a Bill to be drafted by Parliamentary agents, the
drafting did not find favour with the Government. While not committing themselvesto support
the Bill in Parliament, the Government, as normally happensin such cases, felt that sinceit was
possible that the measure would find its way to the Statute Book it ought to be drafted in an
acceptable way before introduction. The services of the Parliamentaty coursel were therefore
called upon and the present author was entrusted with the task of redrafting the Bill. Thisprocess
took a considerable time, since successive drafts had to be discussed with the interested parties,
and the Bill was not ready for publication until the autumn of 1962.

The Legge-Bourke Bill

The Bill, entitled the Estate Agents Bill, was presented in the House of Commons by Sir Harry
Legge-Bourke on November 21, 1962. The Bill applied to any person acting as an estate agent in
relation to the sale or letting of land or buildings of any type. It provided for the setting up of an
Estate Agents Council to be responsible for securing adequate standards of competence among
estate agents. The composition of the Council was somewhat complex, but sincetheBill mainly
foundered because the Council was felt by many to be unfairly weighted in favour of the
chartered bodies, it is necessary to go into some detail about this.

The basic membership of the Council consisted of 28 persons, of whom four were to be
nominated by the Home Secretary from among persons not included in the register. Of the
remaining 24, eight were to be nominated by the Royal Institution of Chartered Surveyors, eight
by the Chartered Land Agents Society and eight by the Chartered Auctioneers and Estate Agents
Institute. For thefirst threeyears of the Council'slife, it would also include afurther six persons
nominated by the Privy Council from among the membership of the Incorporated Society of
Auctioneers and Landed Property Agents, the Incorporated Association of Architects and
Surveyors, the Rating and V aluation A ssociation and the Vauers Ingtitution. Finally, duringthe
initial three years, there would a so be persons, not exceeding three innumber, nominated by the
Privy Council to represent estate agents who were not members of any of the bodies previously



mentioned. Thetotal membership of the Council in theinitial three yearswould therefore have
been 37 assuming, as was probabl e, that the maximum number of three agentswould have been
nominated to represent the unattached. The Bill included provision whereby the three chartered
bodies were deemed to be recognised professional bodies for the purposes of the Bill, and any
other body could apply for recognition, which would be accorded if the Council were satisfied
that it was of good standing and required of persons admitted to it the standard of competence
requisitefor the proper practice as an estate agent. After theinitial threeyear period amaximum
of ten members representing recognised representative bodies would be added to the basic 28
members of the Council. Also added would have been not morethan four persons representing
unattached agents under a scheme to be drawn up by the Council and approved by the Privy
Council.

Under the Bill full members of the recognised professional bodieswould have been entitled to
registration by virtue of that membership. Other estate agents could apply for registration on a
practice qualification within aperiod of two years. Thereafter such applicantswould berequired

to satisfy such conditions as to character and professional qualification aswere provided for by
rules drawn up by the Council and approved by the Privy Council. Theseruleswould have been

subject to annulment by Parliament. Other provisions of the Bill provided for discilpinary
procedure, and a code of conduct to be drawn up by the Council subject to the approval of the
Privy Council. The professional bodies promoting the Bill were anxiousto avoid argument asto

the power of the Council to outlaw touting and advertising in the code of conduct. Accordingly

the Bill expresdly stated that the code might specify as disgraceful "the doing or permitting by a
practising estate agent of any act of akind mentioned in the statement as constituting touting for

business or as being cal cul ated to attract business unfairly.” The statement, or code, could aso
specify as disgraceful "the use by a practising estate agent of particular methods of giving

publicity to his activities.

The Council wasrequired to make rulesrelating to the keeping of accounts by registered persons,
to the opening of separate bank accounts for client's money and to the checking by accountants
that the rules had been complied with. The Council was also required to draw up aschemefor a
compensation fund out of which grants could be made for mitigating loss caused by the
dishonesty of aregistered person or hisemployee. The Bill contained exemptionsfor sdicitors,

architects and accountants.

Casefor theBill

In a statement issued to all Members of Parliament and to the Press, the four senior bodies,
supported by the other three societies named in the Bill, said: "It isimportant that all who earn
their living by professional practice as estate agents ... should be honest and competent, and that
they should be freely chosen on merit without regard to specious self-advertisement.” After
pointing out that examinations were compulsory for entrants to the four senior bodies, the
statement added that their rules of professional conduct were accepted not only by their own
members but also by many members of local associations of estate agents. The total number of
estate agents who accepted these rules of conduct was thought to exceed 20,000. The statement
went on: "There are however, other estate agents (though no precise number can be given) who
have no rules of professional conduct nor any tests of competence. The maority are honed, and
many have become competent by practice. Y et the lack of any form of statutory control over the
profession as a whole has made it possible for much harm to be done to the public." The
statement said that this harm might arisein three ways, by dishonesty, by incompetence or by the



use of unprofessional methods. An analysis of press reports from 1947 to 1957 revealed 187
convictionsfor fraud by estate agents and 265 bankruptcies. Undoubtedly there were many other
cases of fraud or dishonesty where no prosecution was made or reported.

On the question of incompetence, the statement remarked: "With the increasing complexity of
property legislation, an estate agent who isto bein aposition to give proper advice ought to have
some knowledge of (among other things) valuation, building construction, rating, taxation, rent
control, tenancies, mortgages, contracts, compulsory purchase, and town and country planning.
Estate agents who have not the necessary knowledge of these subjects may, and often do, inflict
severe losses on their clients. Business acumen by itself if not a sufficient protection for the
public."

In dealing with unprofessional methods, the sttement listed: inducing parties to enter into a
contract without obtaining legal advice; induang a client to agree to unreasonabl e instructions,
perhaps promising excessive remuneration; and unrestricted touting and advertising. Dismissing
allegations that professional rules were restrictive, the statement said: "Thereis nothing in the
rules of conduct to restrict either the agent's serviceto the public or hisright to use every honest
meansin promoting theinterestsof hisclients." The statement went on to mention support given
to the Bill by the National Chamber of Trade, the London County Council and the Law Society.

Opposition Growsto the Legge-Bourke Bill

Meanwhile, opposition to the Bill among agents not bel onging to the professional societieswas
growing. Almost exactly a year before the Bill was introduced a letter was published in the
ESTATES GAZETTE which led to the formation of what cameto bethe main body opposing the
Bill, the National Association of Estate Agents. The letter was by Mr. John Davis, who lated
became the Secretary of the Association, and invited unattached agents who were concerned at
the moves towards statutory registration to get in touch with him. The Association was formed
very soon afterwards, on March 6, 1962. In arecruiting leaflet entitled "Why Another Estate
Agents Association?' the Association expressed anxiety at the prospect of statutory control
operated by the professional societies. They felt thiswould mean restrictions on advertising and
other commercial practiceswhich, they felt, could not bein theinterests of thepublic. "What the
public requiresis competition and a speedy and efficient service. They also requireto beassured
that money will be safely handled and that individuals will not be cheated. It should be within
the bounds of possibility to draft | egislation to ensure these points without in any way restricting
the commercial activities of avery essentia part of estate agency.

In a memorandum published later in the same month, the National Association advocated a
system of compulsory licensing for estate agents. This was based on the requirements in a
number of Commonwealth countries, which had been studied by the Association. Although it
had at first suggested that local authorities should act as licensing authorities, the Association
now suggested that the licensing authority should be the Board of Trade. The reason for this
change wasthat many firmsof estate agents operated in more than onelocal authority area, and a
central authority wastherefore considered essential. Inorder to obtail alicenceappicantswould
have had to produce an insurance bond or other security in the amount of #5,000 for aprincipal,
together with a certificate of freedom from conviction for dishonesty during the preceding 10
years and evidence that "he is a suitable person to practise as an estate agent, either by evidence
of competence, experience or character.” Attacking the professional societies Bill, the pamphl et
argued that the commercial function of selling property was essentialy different in character



from the professional functions connected with surveying, land valuing, architectureand thelike.
"Qualification by study and examination, as required by the professional bodies, isinitself no
criterion of selling ability, which calls for business experience and acumen."

A further pamphlet by the National Association, published later in the year, but till before the
appearance of the professional bodies Bill, was entitled "Beware Monopoly: The case against
restrictive practicesin estate agency.” Thiswasasudained attack on therulesof the professional
bodies, which the Association feared would be reproduced in the code of conduct to be drawn up
by the proposed new registration council. Particularly savage wasthe attack on the rules against
advertising. This passage made a particular impact on the Members of Parliament to whom the
pamphlet was circulated, and is therefore worth reproducing in full:

"The extent to which therestrictionsin (sic) advertising are carried border (sic) on theludicrous.
For example:

It is forbidden to advertise at a bus stop

but permissible at a coach station.

It is forbidden to advertise in a telephone kiosk
but per missible on a telephone directory cover.
It is forbidden to advertise on a map

but permissiblein " works of reference.”

It is forbidden to advertise on a transport ticket
but per missible of a timetable.

It is forbidden to advertise on the jackets of library books
but per missible on the covers of periodicals,

It is forbidden to advertise on sandwich boards
but per missible on poster boards.

It is forbidden to advertise on public transport
but permissiblein the Press.

A comprehensive attempt to rebut the allegations in this pamphlet was made in two articlesin
THE ESTATES GAZETTE for March 9 and 16, 1963, which form afascinating account of the
justifications put forward by the professional side of the estate agency for its rules of conduct.
The passage relating to the origin of the rules against touting and advertising is of particular
interest:

ThepicturetheN.A.E.A. drawsexpressly or by inference, of attached agents gathering the strings
together to protect their established selves at the expense of the competition the publicinterest so
urgently requiresisastrange one to those who remember the pre-war conditionsfrom which the
code sprang. Thosewerethe dayswhen aboard appeared on aproperty a 10 a.m. inthemorning
and by tea-time the last agent on the scene had difficulty in finding an uncovered space for his
own announcement, so he probably nailed it over the first man's. The entire estate profession
incurred public odium, because anybody minded to sell his house found himslef inundated with
telephone calls, visits from men with the manners of a free-lance reporter smelling out a peer's
mistress, and | etters promising an immediate sal e at more than the asking pricethefirst agent had
advised. People complain quite frequently to-day because they receive the occasional polite
canvassing letter with saving clause properly included and little harm done anyone; in the
twentiesand early thirties, however, the volume of complaint wasloud and sustained, and estate
agents were the butt of music-hall jokes, along with fat ladies and mothers-in-law. The social



historian is recommended to examine the files of "Punch" for excellent illustrations of the
canvassing warswhich were then to be found wherever therewas arapid popul ation growth or an
exceptional rate of turnover of property. Eventoday, it ispossibleto find modified throat-cutting
going on, for examplein seaside townswith considerableretired popul ations or abig turnover in
businesses, but by and large the professional bodies and thelocal associations have succeededin
stamping out the vicious skirmishing which was once afeature of every suburban landscape. By
unremitting efforts they have brought a great degree of order into the estate world's affairs, and
not only have they diminished the canvassing nuisance, but in the process they have minimised,
so far asthey were abe, therisk of lost deposits, which isaways at itshighest in the middle of a
canvassing struggle.

The reason for this may not be altogether clear to the layman. The point is that to needy men
from certain ranks of society the estate profession |ooks like money for old rope. On the face of
the matter, all one hasto do is open an office and look asif one's busy, and presently vendors,
applicants and sales fall into one's hands like ripe medlars. But the truth is, of course, that
vendorsinvariably prefer to instruct firms which have established leading positions, have been
there for along time, have got wide and val uable connections, know values down to the nearest
#50 or so, and attract (or select) applicants whose requirements are effective rather than
speculative. Theresult isthat the newcomer findsthings not nearly so easy as heimagined, and
so heis driven out to get custome by main force, as it were, by putting his foot into doors and
salling himself to housewiveswith aload of talk about aquick deal at ahigh price, and so forth.
Probably there are other marginal firmsall trying the same thing, and acanvassing war develops
inamoment. The existence of the established men together with the competition from the new
rivals presently drives some of themarginal firmsto the edge of bankruptcy, and here, of course,
is where the temptation to dip into the few deposits the firm's account boasts (there never isa
clients' account, of course) becomes all too pressing for the public good.

The man who triesto get into estate agency without qualification or connection isawaystheone
who istempted or drived to make away with clients money. Either he does not quite know how
much he can safely draw on the firm's account, or he recklessly failsto check; of he simply does
not care, and uses deposits to pay the office rent and so forth, hoping and trying desperately to
believethat afew more house-to-house visitswill seehim straight again. Of course, the expected
commissions never come in, and presently he is faced with a situation in which he cannot meet
all the competing claims for deposits and cannot find any more excuses for default. The root
cause of this sort of trouble is the fact that the estate world lies open to anyone, however
inexperienced, however negligiblein property affairs, and however untrustworthy, coupled with
the obvious attractions of systematic canvassing. Because of the canvassing option, peoplethink
it worthwhile trying the estate agency profession with no genuine expectation of doing the
vendorsareal service; that isthe kernel of the problem, and of course, the problem must remain
s0 long as the canvassing option exists.

Further Pamphletsby N.A.E.A.

In afurther pamphlet published after the introduction of the Legge-Bourke Bill, The National
Association gave the results of inquiries they had caused to be made into the respective number
of estate agents represented by the professional bodies and unattached. They found that there
were about 11,000 firms or individual practices "in this country." (It is not clear whether
Scotland isincluded.) The inquiry found that about athird of the firms or individual practices



were operated by unattached persons and two-thirds by members of one or other of the bodies
named in the Legge-Bourke Bill. The pamphlet criticised the composition of the proposed Estate
Agents Council in providing for apermanent majority (24 seats out of 37) for thethree chartered
bodies when, according to the Association's cal cul ations, they had only a minority of practising
estate agents, namely about 30 per cent.

In yet another pamphlet, entitled "Fifty Y ears of Futility," the National Association gave avery
attenuated account of previous attemptsto secure legislation. The only points of interest inthis
brief and incomplete survey are the two reasons given for the failure of previous attempts at
legidlation, as follows:

"Firstly, the proposals were prepared with more real concern for the status of the spon soring
bodies than for the requirements of the public.

"Secondly, the proposals for registration were formulated with very limited consultation with
thoselikely to be affected. Then, asnow, the sponsoring bodies set out to seize complete control
over all practitioners, with theinevitable consequence that they alienated those whom they failed
to consult.”

Apart from circulating no fewer than five different communications to all Members of
Parliament, the National Association sent an open letter to all estate agents attacking the
Legge-Bourke Bill and putting forward alternative proposals of their own. All this activity had
its effect, as was shown when the second reading debate on the Bill washeld on March 22, 1963.

In moving the second reading, Sir Harry Legge-Bourke gave examples of misconduct by estate
agents. A solicitor who was struck off theregister in 1940 for unprofessional conduct opened an
estate agents in Knightsbridge and within five months had without the authority of the owners
obtained #21,500 from 71 different peoplein respect of the sametwo flats which helet over abd
over again, each time taking arake-off of between #250 and #500 for furniture and fittings. In
another case 88 people lost more than #20,000 as a result of the activities of an estate agency.
The same sort of thing had recently happened in Bristol, Rugby, Manchester, Cheam, Rhyl,
Westcliff-on-Sea, Sheffield and many other places. In Sheffield the Assistant Recorder in
sentencing a man for fraudulent conversion said he had found it incredible that an almost
illiterate man who had no knowledge of estate agency could not be stopped from setting himsel f
up as an estate agent.

TheBill was generally welcomed by speakersin the debate although points of detailed criticism
wereraised. The main target for criticisn was the preponderance of the chartered bodies on the
proposed Council, the attempt to restrict advertising and touting, the uncertainty about the date of
the coming into being of acompensation fund sufficient to protect the public agai nst dishonesty,
and the possibility that the case put forward by the National Association for licensing rather than
registration had not received the attention it deserved from the promotors of the Bill. Several
members expressed doubt about whether the public interest would be served by restricting
advertising. Sir Frank Soskice gave an example of touting which he regarded as being in the
public interest: "A few years ago a London business man was desirous of obtaining a house in
one of two roadsin a certain area some 20 milesfrom central London. Hewas actively intouch
with the mostprominent local estate agent, who was a member of a chartered institute. For 12
months the search was in vain, as apparently no one living in those two roads wished to move.
The London business man then asked a firm of independent estate agents, known for their
integrity and speedy service, for their help. They at once wrote personally to each resident of the



proposed two roads saying that a London busi ness man was seekingahouse in their road and he
undertook to visit them within 24 hours of the independent agent receiving a'phone call. The
London business man secured his house within the first 24 hours."

Why House Agents Need Qualifications

Sir Colin Thornton-Kemsley, himself a chartered surveyor, gave reasons why even an ordinary
house agent needed professional qualifications. He said a working knowledge of the law of
property was needed and went on: "He hasto know a good deal about the law of landlord and
tenant. He certainly has to know about building construction, because one of the things heis
asked to do right at the beginning is to give advice to the vendor, who is his client, asto what
price he should ask for the property. When heinspectsthe property, he hasto be very careful that
he has spotted any inherent structural defects. He hasto be able to assess the cost of remedying
any defects so that he will know that the purchaser ought to allow a proper sum for putting the
defect right. It may bedry rot. It may be woodworm in the roof timbers, or in the floor timbers,
something quite serious which would not be apparent to somebody without that expertise. He
has to be prepared to advise his client that the purchaser will give alesser sum than the vendor
might have desired, because the purchaser has to make good these defects.... Thevendor, whois
the estate agent'sclient, requires adviceonthe price. To beableto givethis, an estate agent must
have aknowledge of local values, an ability to assessthe cost of carrying out thework, and so on.

In al thesethings, in order satisfactorily to perform the commercia activity of selling ahouse,
an estate agent has to exercise aprofessional skill in relation to hisclient.

Mr Shepherd, Conservative M.P. for Cheadle, said that he considered that professional statuswas
not a matter of technical knowledge so much asintegrity. Without integrity an agent could do
great damage to his client and profit himself considerably at the expense of his client. Mr.

Shepherd felt that it wasthis feature of the matter which made necessary some effective form of

registration. Hewent on to attack estate agents, sometimes of the highest repute, who themselves
dealt in property on their own account.

The Government'sview of the Bill was given by the Joint Under- Secretary for the Home Office,
Mr.C.M.Woodhouse. After commenting that the earlier Bills promoted by the profession did not
make much progress "because the estate agents themselves were unalde to agree on the best
method of control,” Mr. Woodhouse said that the Government would welcome a Bill for the
control of estate agents which was agreed by estate agents generally. Until this state of affairs
came about, and until the House of Commons had made up its own mind, the Government's
attitude remained one of neutrality.

TheBill failed to obtain asecond reading because of atechnicality. When thetime camefor the
debate to end there were still memberswho wished to speak. Thiswould have involved the Bill

being "talked out,” and to prevent this happening Sir Harry Legge-Bourke moved that the
guestion be now put. Although thiswas carried by 54 votesto 6 it wasinsufficient to close the
debate because the standing order required the motionto be supported by at |east 100 members.
The Bill was therefore lost, and one more attempt to secure registration had failed.

Continuing Parliamentary Activity



The failure of the Legge-Bourke Bill did nothing to bring to an end the general fedling in
Parliament and el sewhere that some | egislative steps should be taken to deal with abusesin estate
agency. The London County Council passed a resolution urging the Home Secretary to take
action to regulate estate agency if the professiond bodies failed to achieve any results in this
direction. Theadvent of the Labour Government in 1964 |ed to movesfor promoting municipal
house agency, and the Minister of Housing and Local Government asked a sel ected number of
local authoritiesto operate registers of |ow-priced housesfor sale as an experiment. Inthesame
year Mr. William Clark, M.P., introduced a Bill providing for regulating professional
practitioners (including estate agents) who werein the practice of receiving moneysbelonging to
clients. This made no progress.

In March, 1965, Mr. Clark asked the President of the Board of Trade what was the number of
bankruptcies among estate agents for each of the past five years, and was given the following
figures:

Y ear Bankruptcies
1961 15

1962 9

1963 19

1964 10 (provisional)

In June, 1965, Mr. William Hamilton, Labour M.P. for Fife West, initiated a debate on estate
agentsinthe House of Commons. He said that estate agentsin general wereall being tarred with
the same brush, and went on: "Their imageisnot asgood as possible, because aminority of them
are unscrupulous- | do not know whether it isaminority or amajority, because | cannot proveit
one way or the other." Mr. Hamilton complained of overcharging by estate agents, and
misleading advertising. He said: "The claims of the manufacturers of washing powders and
detergents are models of accuracy, reticence and modesty compared with estate agents
advertising of houses. The seller of the house does not object if his house is described in the
most outrageously glowing terms, and the estate agent who is keen to get the highest fee possible
is a very willing partner in this duplicity. The terminology which they use has become a
music-hall joke. 'Rural aspect’ very often meansthat it is miles from anywhere, with mud up to
one'sknees. "Two minutesfrom shops and station' means anything up to half amileor amile; an
Olympic runner could not doitinthetime. A 'kitchinette' meansthat thereisnot enoughroomto
swing acat. '‘Quaint old-world cottage' means that it is a mystery how it stands up at all.

The spate of Parliamentary interest continued, with questionsto Ministersand, in July, 1965, the
introduction of another Estate Agents Bill by Mr.R.E.Winterbottom, Labour M.P. for Sheffield,
Brightside. This was introduced under the Ten Minute Rule, and had as its main object the
encouragement of the carrying out of estate agency functions by local authorities, and the
limitation of the amount of fees which could be charged byprivate estate agents. In moving for
leave to introduce the Bill, Mr.Winterbottom said it was directed against "the get-rich-quick
merchants who have been masguerading as estate agents." He added: "In Sheffield, during the
past six months, people havelost thousands of poundsin lost depositsto these bogus operators....
According to the letters | have received.... | gather that the Sheffield experience is repeated in
almost every part of the country."

The Bill was opposed by Mr. Paul Hawkins, a chartered surveyor, but leave was given to
introduce it without adivision. Nevertheless, it made no progress.



The constant activity in Parliament made the professional societies concerned with estate agency
very conscious of the need to retain theinitiative. They therefore resolved to make yet one more
attempt to secure the passage of legislation, and in order to broaden the basis of their
representation, invited the Institution of Business Agentsto join them. This brought within the
scope of the projected legislation business transfer agents, whom many felt to be in particular
need of statutory control. The number of societies on the representative committee dealing with
the matter was thus increased to nine, and this committee produced a draft Bill based on the
Legge-Bourke Bill but embodying some radical amendments designed to meet criticisms made of
the Legge-Bourke Bill and to command the support of the great mgjority of estate agents. Ina
statement published by the nine society committee on October 26, 1965, the committee said:

"In a further attempt to obtain unanimity among practising estate agents the committee are
prepared to recommend to their constituent societies:

(1) That rules of conduct laid down by the Estate Agents Council should not prohibit any act
unless in the opinion of the Council the doing of the act is contrary to the public interest.

(2) That a future member of a professona body should not by virtue of his membership be
qualified for registration as an estate agent unless he hasthe competence requisitefor practiceas
such..

(3) That until an adequate compensation fund exists each person carrying on business as an
estate agent should be required to take up an 'Honesty Bond' covering losses up to #10,000.

(4) That provision should be made, on linessimilar to that recently enacted for solicitors, to dea
with interest on money held by an estate agent otherwise than as stakehol der."

These were major modifications not previously proposed by the committee. Another change
from the 1962 Bill, which had however been previously proposed, was that the three chartered
bodieswould have no special position on the Estate AgentsCouncil, and that its members (apart
from Government nominees) would be drawn from all the representative bodies in accordance
with the number of their members who went on the register.

OAlthough these modifications meant major concessions to critics of the 1962 Bill, inquiries at
the Home Office indicated that Government support would still not be likely to be effectively
forthcoming unless the proposed new Bill Could be shown to have the support of all the
representative bodies of estate agents, including the National Association of Estate Agents. This
body still remained outside the Committee although several meetings between the Committee
and the Association had taken place. The Committee thereupon extended to the National
Association an invitation tojoin them and take afull part in their efforts to secure the passage of
an Estate Agents Bill inthe forthcoming session. Theinvitation was accepted, and on November
9, 1965, the Committee became the Ten Societies Committee. In astatement issued on that day,
three additional principleswereinserted at the instance of the National Association. Thesewere:

1. That the test of competence for future admission to the register should be related to the
specific functions to be controlled without creating artificially high academic barriers.

2. That in determining representation on the Estate Agents Council, aregistered agent whowasa
member of more than one representative body should be counted only once.

3. It wasrecognised that estate agency isnot apurely professional function, and such restrictions
as were imposed should not be designed to favour one type of business as against another and
should prohibit only those practices which were prejudicial to thepublic. In particular, care must
be taken that rules should not inhibit new techniques and the provision of an efficient and



up-to-date service to the public.
The Jones Bill

The promotion of the Bill was entrusted by the Ten Societies to a steering group consisting of:
W.E.A.Bull (Chairman, Ten Societies Committee), H.W.Wells (President, R.I.C.S.) (later Sir
Henry Wells), J.Brendon George (C.A.E.A.l), H.H.Davies(I.S.A.L.P.A.), (E.B.Coleman (1.B.A.),
Col.H.C.Phillips (V.l.), PW.Arbon (N.A.E.A.), R.S.Borner (Secretary, C.A.E.A.l.), and the
present writed, who acted as secretary to the steering group, being also secretary of the Ten
Societies Committee. It wastheintention to procure the introduction of the Bill inthe House of
Commons by a Private Member successful in the ballot for Private Members Bills, which was
about to be held. It isusually assumed that only thefirst half dozen or so Membersin the ballot
have much chance of getting their Billson the Statute Book, and accordingly determined efforts
were immediately made to secure the interest of one of these Members. They were successful
and Mr. Walter Monslow, aLabour Member who had comefifth inthe ballot, agreed to promote
the Bill. It was then discovered that by a curious chance the first Member in theballot was
himself an estate agent and a member of the Valuers Institution, one of the Ten Societies
promoting the Bill. This was Mr.Arthur Jones, a Conservative M.P. The steering group had
some mi sgivings about the prospects of an Estate Agents Bill introduced by onewho was himself
an estate agent, and amember of the Opposition party. Neverthelessintheevent Mr Monslow
withdrew and  Mr.Jones introduced the Bill. The following is a detailed outline of the
provisions of the Bill as introduced:

1. The Estate Agents Council would consist of:

(8) Four persons nominated by the Home Office to represent the public;

(b) Persons nominated by the estate agency bodies (being bodies corporate organised on a
national basis, some, but not all, of which would be "recognised representative bodies"), at the
rate of one nominee per thousand members registered;

[In theinitial period, while the register was being made up, nomination was to be by the Privy
Council in similar proportions on the basis of the numbersin each body thought likely to qualify
for registration.]

(c) Three representatives of estate agents belonging to no national corporate body to be
nominated by the Privy Council.

All these nominations would be arranged so as to secure due representation of all parts of Great
Britain.

2. Thefollowing functions and appellations would be restricted to use by registered persons:

(8 Functions. The buying, selling and leasing of land, whether for owner, purchaser or lessee,
including transactions affecting houses, offices and shops (and business transfer in so far as it
comprisesthose functions), if done for reward other than amere reimbursement of expenses or
payment of salary; and any holding out to do thses things for payment;

(b) Appellations. No one other than aregistered person to describe himsdf asa'registered estate
agent" or use any similar appellation including the word "registered.”

3. The following would have to register: All principals of estate agency firms and all estate
agency directors of estate agency companies; and (since every branch office of afirm or company



would have to be supervised by a registered person) the managers of branch offices not
supervised by any principal.

4. Thefollowing would be €eligible for registration:

(@ On apractice qualification, any principal or director who was carrying on business as an
estate agent during the year ended December 8, 1965, the date of first reading of the Bill;

(b) Members of recognised representative bodies (i.e., corporate bodies of good standing
requiring good character of members and the minimum standard of competence requisite for
proper practice as an estate agent), being in the classes of membership recognised as qualifying
them as estate agents;

(c) Personssatisfying tests of competence and character to be prescribed by rules, to be made as
soon as practicable after the enactment of the Bill, by the Estate Agents Council. The rules
would require Privy Council approval and would be subject to annulment by Parliament.

5. Conduct. The Estate Agents Council would be required to prepare and submit for Privy
Council approval a statement of acts the doing of which in the opinion of the Estate Agents
Council was contrary to the public interest and amounted to disgraceful conduct as an estate
agent. It was provided that in determining whether any conduct was disgraceful account should
betaken of the fact that estate agency had both professional and commercid attributes, and of the
desirability of not preventing estate agents from making proper use of new techniques and
providing an efficient service to the public. This marked a concession to the National
Association of Estate Agents, originally embodied in a document which became famousin the
negotiations as "Paper A."

Power to Restrict Fees

6. Fees. The maximum feesto be charged by estate agentsfor estate agency work would belaid
down by the Estate Agents Council, subject to Privy Council approval. This provision was
inserted at the request of the Home Office.

7. Honesty bonds and compensation. Every Estate agency principal and responsible manager
would have to have deposited aguarantee bond to insure, up to #10,000, proper conduct by him
in relation to money and other property entrusted to him. In addition the Estate Agents Council
would be empowered to set up acompensation fund under ascheme to be approved by the Privy
Council, which could, as soon as adequate, supersede the bonding scheme.

8. Accounts, audit and interest on money. Rules to be made by the Estate Agents Council and
approved by the Privy Council requiring separate bank accountsfor thefirm'smoney and for the
money of clientsand others, and, on lines similar to those recently enacted for solicitors, dealing
with the payment of interest on clients money.

9. Thefollowing exemptions were provided for:

() Local authorities providing information to prospective purchasers by meansof aregister, and
the Greater London Council in the exercise of powers under section 22 (5) of the London
Government Act, 1963;

(b) Proprietors of shops or newspapers displaying property advertisements,

(c) Salicitorsin the course of their practices as such;



(d) Accountants qualified to make public audits. and
(e) Registered architects in connection with their practices.

The steering group were under no illusions about the tremendous difficulty of the task of getting
the Bill through both Houses of Parliament and on to the Statute Book. They had to run the
gauntlet of critical comment from both inside and outside Parliament, and were particularly
nervous of allegations about the imposition of a closed shop, restrictive practices, oppresive
behaviour or monopoly. In a pamphlet circulated by the steering group to Members of
Parliament these possibl e allegations were answered in advance in the following way:

"1. Thesafeguard against any closed shop isthat the examinationsfor entry to theregister would
be opento all of good character whether members of any representative body or not, and that the
rules about the examinations, etc., would not only be subject to Privy Council approval but also
to annulment by Parliament. So far as membership of abody of estate agentsis concerned, no
corporate bodies are mentioned by nameinthe Bill; their recognition would be a matter for the
Estate Agents Council and subject to an appeal to an independent tribunal. Therewould also be
independent tribunal s to deal with appeals by individuals refused registration.

2. The safeguard against the rules of conduct imposing any restrictive practice isthat they have
to bein the public interest. The Estate Agents Council, who make thefirst draft, would include
independent members to represent the public, and the rules would be subject to approval or
amendment by the Privy Council. The same provisons would afford protection against any
minority representation on the Estate Agents Council being oppressed by any majority
representation.

3. The protection of any individual estate agent against oppression would be that he could not be
removed from the register except by afinding of the Disciplinary Committee, under acompletely
independent chairman being an advocate or barrister of due standing, and that the finding would
be subject to appeal to the High Court or Court of Session. Moreover, in determining if any
conduct has been both contrary to the public interest and disgraceful, account hasto be taken of
thefact that estate agency has both professional and commercia attributes, and of thedesirability
of not preventing estate agents from making proper use of new techniques and providing an
efficient service to the public.

4. The Bill, if enacted, would create no monopoly. It would remain a matter of voluntary
contract whether a person sdling, buying or |etting a property would employ an estate agent or
not. For example, transactions effected by private advertisement or cards outside shops, or
private introductions are untouched. Local authorities are expressly empowered to provide
information to prospective purchasers by means of registers and certain powersin that connection
of the Greater London Council are expressly saved."

Asthetime for the second reading of the Bill approached, the promoters were heartened to learn
that its prnciples were supported, and its passage into law urged, by a number of important
national bodies including the Greater London Council, the National Chamber of Trade and the
Law Society. Support was also declared by the recently formed Federation of Loca Associations
of Estate Agentsand, in Scotland, by the Institute of Auctioneersand Appraisersand the National
Federation of Property Owners and Factors.

Second Reading of Jones Bill



The second reading of the Bill took place in the House of Commons on January 28, 1966. In

moving the second reading the promoter of the Bill, Mr. Arthur Jones, Conservative Member for
Northants South, said that it wasthefirst time that the House and the Government had been able
to welcomeaBill onwhich all shades of opinion throughout the profession were represented and

reconciled. He explained that the Government had arranged for official drafting assistanceto be
given to enable amendmentsto the Bill to be madein proper form. Mr. Jones speech wasmainly

devoted to a description of the contents of the Bill and an explanation of the circumstances that
made it necessary. On the latter point he said:

"The House will be awarethat the public continue to be harmed by the dishonesty, sharp practice
and incompetence of a small minority of unscrupulous agents. Over the last 20 years the Press
has reported some 350 convictionsfor fraud by estate agents and nearly 400 bankruptcies. Last
year the reported cases covered losses amounting to #114,000 and possibly doubl e this amount

might be involved if account is taken where no conviction was reported or where people were
reluctant to incur the publicity of aprosecution. Thus#1/4m. might be nearer the correct figure
for the losses in 1965.

"The'Sheffield Morning Telegraph' hastaken aparticular interest in thisquestion and, in areport
of arecent case, the man charged with fraudul ent conversion was said to be semi- literate and to
have no knowledge of estate agency. When sentencing this man the Assistant Recorder said that
hefound it incredible that such aperson could not be stopped from setting himself up asan estate

agent.

"I have aleaflet here circulated in December in the London areainviting the public 'to select a
good and fair agent." The leaflet goes on to say "What about yourself? Should in case you die
sudden, isyour life insured to provide for your wife and children whom you love so much? Or
will they beleft to charity?' Thisleaflet was associated with attemptsto extract large feesfrom
both the vendor and purchaser who had come to an agreement over the private sale of a house.

" A recent case brought to my notice concernstwo estate officesin London controlled by alimited
company.... The circumstances are quitetragic. A largenumber of depositors, many of whom
come from overseasterritories, havelost their life savings and | am told that the prospect of any
return to them in the liquidation is negligible. No fewer than 68 persons are now unsecured
creditors for amounts totalling nearly #20,000."

The other main form of abuse dealt with by Mr. Jonesin his opening speech was over-charging
by estate agents. He gave the following examles:

"On the sale of ahousefor #1,300 the commission was#300. The scale of charges authorised by
the professional societieswould have been #45. Another case carried commission of 7 1/2 per
cent, with aminimum fee of #200 compared with the 5 per cent or less charge of the societies,
with a minimum fee of #7 10s. In Lancashire a vendor was bould to pay 10 per cent on the
selling price with a minimum of #100, for the sale of a house built before 1918 which sold for
lessthan #500. Inthis casethe contract also bound the client to pay over to the agent any amount
realised for the property above acertain figure. An agent in Paignton used a slightly different
method. Hisform of instruction guaranteed him aminimum of #90 whatever the selling price."

Mr. Jones concluded this part of his speech by quoting the following advertisement in anational



publication:

"House and Estate Agency: start your own. Full instructions plus free advisory service, #1 1s.
inclusive." Anyone who paid this fee was sent some literature and a covering letter reading:
"Hereisyour copy of our booklet on operating an estate and house agency from your own home.
After your second reading you should be ready to start. So now Good Luck."

Mr. Jones was interrupted in his speech on two points. One concerned the composition of the
proposed Estate Agents Council. Two Labour Members, Mr.Alfred Morris (Manchester,
Wythenshaw) and Mr.W.T.Williams (Warrington) questioned Mr. Jones on this point.
Mr.Williamssaid: "The position appearsto be that asthe composition of the Council standsitis
overwhelmingly weighted in favour of estate agents running their own businesses. Thisisa
matter about which there is some complaint. Would the honourable gentleman be prepared to
consider dropping the large number of professional representativesin favour of non- professional
lay representatives?’ Mr. Jones endeavoured to defend the composition of the Council in the
following way:

"In my view, considerable professiona 'know-how' would be required in the drawing up of a
satisfactory code of conduct. These remarks apply equally to its successful application.
Members of the Council must be experienced in the day to day conduct of all aspects of estate
agency, and the representations of the recognised corporate bodies, be they large or small, will
ensure this....It is unrealistic to suggest that the issues coming before the Council can be
adequately dealt with lay members without some specialised knowledge of the duties and
problems on which they would be required to give decisions.” Nevertheless Mr. Jones was
forced to consider this point, and concessions were |ater made which are explained below.

Estate Agents Dealing in Property

Another important matter dealt with by Mr.Jones in his opening speech was the point raised by
Mr. Shepherd, the Conservative M.P. for Cheadle, in the debate on the 1963 Bill, that an estate
agent ought not to deal in property. Mr. Jones said that "to deny registered agents the right to
own property or serve asdirectors of property-owning companies of whatever naturewould beto
deny to the agent himself and to others his skill, experience and knowledge. Chartered
accountants continually became directors, so that they may give advice on finance and tax
matters, as do solicitors because of their general knowledge of the law and affairs.” Mr. Jones
went on to give apersonal instance: "Sometimeago | accepted an invitation to join the board of
a small multiple grocer's business, to deal, in my capacity as an estate agent, with the large
number of properties which, as an old family business, it had acquired over the years. In any
negotiations which | conduct on the company”s behalf, my responsibility isclear. | some small
grocer wishing to sell his business approaches me and the company to which | refer islikely to be
interested, heis so informed at once and | make it clear that my interest as adirector precludes
me from acting for him in the sale. There need be no question of conflicting loyalty. | am
confident that those in general practice are daily confronted with such circumstances, which are
honourably resolved."

At the conclusion of Mr.Jones's speech the speaker pointed out that almost every honourable
Member present wished to take part in the debate, an illustration of the very great interest aroused
by the subject of registration of estate agents.



In the debate which followed, almost every member spoke of the need to increase the proportion
of lay members on the proposed Estate Agents Council. Mr.R.E.Winterbottom (Sheffield,
Brightside) went so far asto say: "l want amajority of Government supportersin charge of the
Council." Helater madeit clear that he intended to refer to Government nominees, rather than
supporters. Even Sir Harry Legge-Bourke said that he thought the number of non-estate agents
on the Council should beincreased. The Government's spokesman, Sir Eric Fletcher, disagreed
that the number of independent members ought to bein the majority, saying that he thought this
would defeat the object of the Bill. Hewent on: "It isessential that the Estate Agents Council

should be so constituted that thereis alarge preponderance of estate agentson it and an adequate
number of independent members. In my view, the public will be protected not by the
mathematical constitution of the Estate Agents Council but by the fact that all therules, the code
of conduct, the scale of chargesand particularly theregistration will be subject to the approval of
the President of the Board of Trade and capable of amendment by him.... A reasonable
composition would be about seven independent members and perhaps 18 to 19 estate agents.”

Theonlt other point on which all Members present agreed wasthat the Bill was necessary. Even
Mr. Winterbottom, who went on record as saying "we do not need estate agents for the busines
of buying and selling property or land," neverthel ess said he believed it was necessary to register
estate agents. He went on:

"Most estate agents started their businesses with no experience of house or land valuation. Most
of them came from other occupations. Inthe place | comefrom, aco-operative society, of which
| wasamember, had a house purchase schemeto cover the entire district and at onetimel did the
examination of those houses. The estate agents, many of whom started while | was there knew
nothing at all about houses and they cameto usfor advice. Thereisno special requirement with
the exception of afew weeks experience in the business of buying or selling houses.”

Mr. Shepherd expressed regret that the Bill indicated acertainamount of disrespect for the estate
agent:

"It is somewhat curious how the British behave. They have an unjustifiable respect for some
occupations and a curious distaste for others. For instance, doctors have been held, at any rate
until recently in the most incredible esteem. They could make no mistakes and could do no
wrong and their word was law. | suppose that thisis part of the class difference which has
animated our society in the past years."

Mr. Will Owen (Labour, Morpeth) felt that the Bill was urgently needed, while Mr. Anthony
Grant (Conservative, Harrow Central) said: "Thereare all too many tragic cases of people who
have suffered at the hands of a minority of dishonest and irresponsible agents. In my own
professional experience | have known many clients who have suffered greatly as aresult of the
action of such aminority." Mr. Ron Ledger (Labour, Romford) did not, however, seedishonesty
asthe only reason for the Bill. He said:

"| put it to some honourable memberswho areinterested in thismeasurethat, surely, they are not
suggesting that it there were no case of an estate agent running away with the money therewould
benoreason for thisBill. Therecertainly still would be. There are dozens of reasonsfor having
it, even though every estate agent was good and honest. |1 would thereforeliketofeel that, inthe
main, the sponsors are putting forward the Bill in an effort to rai se the general standard of service
and to establish the integrity of the greater number of these estate agents." Mr. Norman Cole



(Conservatice, Bedfordshire South) said: "It seems logical and inevitable that, on a large
professional body including Government nominees, ipso facto the result will be abetter service
for the public than was given previously by an amorphous group composed of alarge number of
societies and many people who belonged to no society.” Mr.David Weitzman (Labour, Stoke
Newington and Hackney North) said that he particul arly welcomed the power to provide training
facilities. He added his contribution to the tale of malpractices by a minority of estate
agents,quoting aletter fromthe North-East London Law Society which said: "Mushroom firmsof
estate agents seem to be the bane of this district and in recent weeks there have beena number
who have disappeared taking with them quite a large amount of the public's money, and the
human suffering caused by this has assumed pitiful proportions.”

Mr. Shepherd devoted most of his speech to an attack on estate agents who also acted asdeders
or developersof land. Since his views were accepted by most members present, and were |ater
acted upon in Standing Committee, it is necessary to state them at some length. He expressed
himself asfollows:

"I want, first, to deal with the practicesincethe end of thewar. | am not guilty of exaggerationin
what | say because anyonein the property businessknowsthat itistrue. The senior partnersof a
large number of the great, well-known estate agenciesin London, and to alesser extent, perhaps,

elsewhere, have made large fortunes dealing in property sincethe war. Some of these activities
have been on what | consider to be an absolutely unscrupul ous scale.

"I know ayoung man who went into the office of one of these agencies- with avery well known

name - and left the business in disgust because each morning the properties that came in were
gone through and if something seemed to be particularly valuable or a very good offer it was
transferred to the property company of one of the senior partners, emerging later for general sale
or as part of an investment portfolio. Thisyoung man left the office in disgust at the nature of

thispractice... Thejob of aregistered estate agent seeking to maintain, or appearing to maintain,

a strictly professional attitude is to get for the client the highest possible pricein selling, or to
giveto those who cometo buy from him the greatest possible selection of propertiesfromwhich
to buy. If heis himself engaged in dealing with property and devel opment he cannot properly
serve the interests of the client.... Thisisthe worst practice in the estate agency business and |

regard it as much more disreputabl e than that of the man who goes to an estate agency without
experience or knowledge and who gets into trouble and who in the end as a result of

mismanagement, defaultson deposits. Thisbusinessin dealing in, and hiving off, the best things
which come to the office to some personal channel is much less reputabl e than the unfortunate
man who takes depositsand who, because he is incompetent or manages the business badly,

defaults on deposits.

"It is true that agents indulge in al kinds of practices which tend to restrict the market for
development. For example, an agent will say: "l will sell you a development or plot of land
provided that you agree to cut me in on the equity." Thisisakind of restriction in trade. Itis
dishonourablein the professional sense and in many casesit preventsthe vendor from getting the
highest possible price, because if the agent has a liason with the developer he will sell the
property at, at any rate, alittle less than the maximum price."

Attack on Business Transfer Agents

Another aspect of estate agency to come under attack in the debate was businesstransfer agency.



Mr. Grant thought it significant that the main opponents of the provision in the Bill to regulate
charges were "some business transfer agents, who, | regret to say, often, quite notoriougly,
overchargefor their commission compared with ordinary agents. Their charges, mainly, arevery
much higher than the vast majority of estate agents. They say, | know, that this is because of
their more expensive advertising and that they are specialists. | agree with that; but some of the
advertising by business transfer agents compared with that of estate agents generaly is
sometimes, perhaps, more for persona aggrandisement than the interests of their clients."”

The provision restricting the charges that might be made by an estate agent was, however,
criticised by a number of members. Mr.Weitzman said: "We all know that maximum charges
will become minimum charges.” Sir Eric Fletcher, acknowledging that this provision had been
introduced largely to meet the wishes of the Government, said that he did not share the fear
expressed by Mr.Weitzman.

Sir Eric expressed the Government'swelcomefor the Bill and pointed out that if the Government
were not already committed to avery large legislative programme they themselves might have
wished to introduce a Bill on the subject. He continued: "Inthe Government"s view, there are
two main objects. One is to completely eliminate those persons who have been practising
discreditable and disgraceful conduct as estate agents. Secondly, we hope to reducethe costs of

house purchase generally, not only by trying to make sensiblereductionsin estate agents' charges
but al so to reduce the cost of house purchase by reducing legal costs." Sir Eric explained why the
Government desired a change in the departmert that was to supervise the operation of the Bill:

"In the Government's view, the Privy Council is not the body to undertake those functions. This,
of course, isamatter of the machinery of Government which, the House will realise, must beleft
to the Government of the day and in the view of the present Government the appropriate Ministry
to discharge the Governmental functions envisaged by the Bill isthe Board of Trade.... ThisBill
expressly recognises that estate agency has both professiona and commercial attributes.
Therefore, while the Privy Council might be the appropriate body to deal with some of the
recognised professionsfor which it has accepted limited responsibility in the past, it isthe Board
of Tradewhich should beresponsiblein thiscase, becauseit isbasic to the conception of the Bill
that there should be effective departmental control. It is intended that departmental control
should not be...amereformality and it could not be expected to be more than amereformality if
these functions were entrusted to the Privy Council ."

Since no member present wished to dissent from the principle of the Bill its second reading was
carried without a division after a debate lasting 4 hrs and 40 mins.

Committee Stage of Jones Bill

The Bill was now considered by a Standing Committee of the House of Commons, consisting of
25 members and achairman. The membership of the Committeereflected the balance of parties
in the House and was mainly made up of members who had indicated their interest in the Bill.
The Committee began its proceedings on February 9, 1966, with a debate on the question of the
chairmanship of the proposed Estate Agents Council. Mr.Shepherd moved an amendment
providing that the chairman should be one of theindependent members to be nominated by the
Board of Trade, and should not be a person whose name was entered in the Estate Agents
Register. Inview of later eventsit is interesting that the Committee proceedings should have
begun in thisway, and we shall devote some time to examining the arguments put forward.



In moving his amendment Mr.Shepherd said: "l want to make clear to honourable members
present and to the public outside that the amendment makes no reflection on the ability of estate
agents to run their own Council or upon the concept that estate agents can carry out their own
duties. | made this suggestion on second reading because | felt that there were special
circumstances attached to this operation. The circumstances arethat thisisthefirst timethat we
have registered a business.

"In aregistration of abusinessfor the first time, we are establishing a critical situation. We are
giving to men engaged in a business what is a semi-monopolistic position. In those
circumstances, we must feel satisfied that the public interest is to be served. Where the urgent
need isto be satisfied that the public interest will be served we are entitled to ask the sponsor of
the Bill to take special steps to see that that interest is served and appears to be served.

"One of the ways in which we can do thisis by having independents on the Council. On that |
understand thereis no dispute, but the position of the independents and the serving of the public
interest will befortified if the chairman of the Council is himself an independent. | suggest that
thiswill be aso in the interests of the Council itself.”

After some interruptions, Mr.Shepherd went on: "In my view, an independent chairman would
be of value to the Estate Agents Council itself because independents, like other people, even
estate agents and Members of Parliament, vary in their quality and it isimportant that we should
have independents of the highest possible quality to discharge thisfunction onthe Council. If we
accept my amendment to provide that there should be an independent chairman it would fortify
greatly the prospects of getting aman of exceptional ability to carry out thistask... Thisactivity,
this profession or business - and to some extent it is a mixture of both - is truly in its
organisational senseadecimated one. There are 10 bodiesrepresentative of theactivity. Clearly,
with thisamount of division within itsranks, there would be some material advantage in having
someone who was outside this great series of bodiesto act in the capacity of chairman.”

Mr.Winterbottomfelt it to be essential in the publicinterest that the chairman should be selected
by the Board of Trade, and responsibleto the Government. He added: "So long asthe chairman
of the body is one selected by the Board of Trade, | feel that members of the public will have
much more confidencein the Council, because they will fedl that, onthefaceof it, consumersare
going to have a square deal ."

Mr.Ledger, in supporting the amendment, doubted the necessity for the chairman to have
technical knowledge. Hesaid: "That may betruein acommittee of three or four people, butitis
not true of alarge Council in which most of the contributionsto the deliberationswill comefrom
professional people. Itisthey whowill decidewhat decisions are made, and not thechairman. A
good chairman...is not one who triesto dictate to acommittee, but one who listens to opinions,
tries to asses the result of the discussion and gives an unbiased opinion."

Sir Eric Fletcher, for the Government, said that the right approach was to consider whether the
Council would command greater confidence and respect among estate agents generally and the
public if it had an independent chairman than if it did not. He thought that in view of the
difficultiesthat might arise over disagreements among the ten societiesasto the code of conduct,
there might be an advantage in having a neutral and independent chairman.



The promoter of the Bill, Mr. Jones, opposed the amendment. He said: "Surely the very
foundation of sound Committee and Council work isthat those who are members of aCouncil or
Committee shall find themselves operating under a chairman of their own choice, if that is
possible. The proposalsunder the Bill asnow drawn are designed to that end. How canweask a
large body of this sort to serve under what will in effect be anominated chairman? One cannot
think that a chairman in those circumstances would be very happy to serve. He might find
himself in substantial disagreement or in aposition of embarrassment where he might be forced
to recognise that he was a nominated chairman and by no means serving in his independent
capacity reflecting the varying views of members of the Council..

facilities will be available to them, to be able to judge ona chairman from among the seven
persons nominated by the Board of Trade?...A great deal of professiona and commercial
knowledge will be necessary to guide the deliberations and discussions of the Estate Agents
Council. One can see a substantial professional content in the deliberations and if, in those
circumstances, a chairman were appointed from outside the register, he might find himself at a
singular disadvantage.

Mr.Anthony Grant thought the amendment both unnecessary and undesirable. He cited the
parallel of the Law Society, of which hewasamember, saying that it had a president drawn from
itsown members, and discharged statutory duties, some of them similar to those contained inthe
Bill, perfectly satisfactorily and honourably with a president chosen from its own ranks.

Mr.Woodhouse felt that the amendment would be interpreted as a slur on a group of people
trying to establish themselves as a profession. He went on: "It seemsto merather harsh atthis
particular moment to suggest that they are, so to speak, not sufficiently trustworthy in themselves
to look after the consumer intereststo the extent of providing their own chairman.” Mr.Norman
Cole went so far as to think that the amendment would "decimate the whole Bill," and
Mr.Shepherd in the end bowed to these criticisms by withdrawing hisamendment. He said that
he had no doubt about the merits, in the initial period when a code of practice was to be
established, of having anindependent chairman. Neverthelesshefeld that it would be enough to
ensure that any chairman selected by the Council could not take office unless approved by the
Board of Trade, and it was hisintention to move an amendment to this effect on the report stage
of the Bill.

Composition of Estate Agents Council

The Standing Committee went on to consider amendments relating to the composition of the
Estate Agents Council. Under the Bill in its original form there would have been four
independent persons nominated by a Government department and 21 representatives of estate
agents. The amendment moved by the Government's spokesman, with the somewhat grudging
support of Mr. Jones, increased the number of independent nominees from four to seven and
made a corresponding reduction in the number of professional members. The amendment, which
was carried by the Committee, al so altered the basis of representation of professional societiesin
away which deprived some of the smaller societies of aright to nomination. Thisarose because
the right to nominate depended upon a society having a minimum of 500 members. Under the
revised provisions the representation of the professional bodiesin the first instance would have
been asfollows:

Royal Institution of Chartered Surveyors 4
Chartered Land Agents Society 1



Chartered Auctioneers and Estate Agents' Ingtitute 4

Valuers Ingtitution 3

Incorporated Society of Auctioneers and Landed Property Agents 2
Incorporated Association of Architectsand Surveyors 1
National Association of Estate Agents 1

Thethree smallest bodies promoting the Bill would have lacked any direct representation. These
were the Rating and Valuation Association, the Faculty or Architects and Surveyors and the
Institution of Business Agents. To enable some representation to be given to these bodies the
Government spokesman stated that the provision under which three persons woul d be nominated
by the Board of Trade to represent persons not represented by any body entitled to make
nominations would be used to allow for at least one representative in rotation from the three
smallest bodies.

Some debate took place at this point on the position of Scotland, for whom Mr.W.H.K.Baker
(Banff) wasthe spokesman. He said that the Scotsfelt that there should be a separate Bill passed
to deal with the Scottish position. He pointed out that there were major differencesin law and
practice between England and Scotland. He said: "When aproperty isabout to change hands[in
Scotland] it isusually dealt with through a solicitor and not by an estate agent at al. Thisdoes
not apply in some of the larger cities and towns. There are estate agents, as they are known in
England, established already in some of the places | have mentioned. But isahouse or property
is advertised by an estate agent, the initial move is made to the estate agent and thence to a
solicitor. Thesolicitor carriesout al thework except the professional points such as survey and
so on. The solicitor carries out the transaction entirely and the estate agent merely acts as a
go-between, asit were, between theintending buyer and the vendor's agent, who isthe solicitor.
The estate agent then merely takes a5 per cent cut on the transaction overall."

Inreply to thisMr. Jones pointed out that the Bill required nominationsto the Council to include
persons representative of all parts of Great Britain, and stated his expectation that the Council

would appoint a Scottish committee. He felt this should make sufficient allowance for the
differences between England and Scotland.

Another important amendment provided that existing practitionerscould not be registered unless
they either belonged to one of the Ten Societies or gave proof that they were of good character.
In moving this amendment Sir Eric Fletcher pointed out that as the Bill stood it would be
possible for a person who had been convicted of fraud to qualify for registration. This was
obviously undesirable. Mr.Weitzman, who had put down a similar amendment, welcomed this
change, saying that he knew of four cases in his own constituency of persons found guilty of
serious frauds who were neverthel ess currently carrying on business as estate agents and would
be entitled to register if the amendment were not made.

Debate followed on the question of what activities wereincluded within the scope of the Bill. Sir
Eric Fletcher, speaking for the Government, expressed the view that business transfer agents
should be within the scope of the Bill. Mr. Weitzman was anxious that the definition should
cover "every activity" of an estate agent. Being satisfied on these points, the Committeeturned to
debate the provisions of the Bill relating to the code of conduct. A division of opinion emerged
between those who felt it should be | eft to the Estate Agents Council, subject to the supervision
of theBoard of Trade, to work out for itself what should and should not be inserted in the code of
conduct, and those who felt that Parliament should give definite instructions on the matter. Mr.



Rose (Labour, Manchester, Blackley) moved an amendment requiring the code of conduct to
outlaw racial discrimination. There was general support in the Committee for the intention
behind the amendment, but it was resisted on the ground that it would fetter too much the
discretion of the Council. Mr.Perry (Labour, Battersea South) said that racial discrimination
worked both ways: "Estate agents are not backward in using coloured people against white
people. White estate agentsin London often use coloured purchasers of housesin order to bring
aroad 'alive - aphrase usedin estate agency. If thereisaroad in which thereisnever ahousefor
sale and then suddenly a house for sale appears, estate agents are not backward in selling it to a
coloured immigrant so that many other peoplein the road will seek to move out, therebymaking
housesfor sale and providing businessfor estate agents. Thisisacommon practicein London....
Estate agents are often not backward in threatening - and | use the word deliberately - the white
tenant of ahousewhichisfor salewith acoloured owner if the tenant does not accept #200 to get
out. That too is common in London. The honourable member for Poole laughed, but this
morning | had three | etters frm people who had suffered in thisway."

Estate Agentsas Dealersor Developers

Another point on which Hon. Members sought to instruct the Estate Agents Council about what
was to be put in the code of conduct related to the question of estate agents dealing in or
developing property. Thismatter had been referred to during the second reading debate, and now
Mr.Shepherd moved an amendment requiring the code of conduct to "include regulations
designed to prevent any registered agent from dealing in or developing property, or taking any
equity share in such dealing or development, either directly or indirectly, save with the
permission of the Council." In moving theamendment Mr. Shepherd said he believed Parliament
had aduty to seethat certain standards were established when the Bill becamelaw. Hewent on:
"I know of no circumstance where thisis more important than in the task of establishing that the
agent has ahigh standard of integrity. | go further and say that if, as a consequence of this Bill,
we do not correct the evils of the past, the Bill will be awaste of time and against the public
interest.” He went on to complain that whereas the professional societies said that an agent
should not be a dealer at the same time, they did not attempt to enforce this regulation. He
continued: "A member of one of these societieswrote to my architect, who had got me planning
permission for abuilding in Croydon, saying, 'l seeyou have got planning permission; if you can
get this away from your client and give it to me, | shall seethat you are suitably rewarded." The
architect, being a man of some integrity, showed the letter to me. | wrote to the society. |
received an acknowledgement but heard nothing further. It istrueto say that, in respect of the
disgraceful practices conducted by agents since the war, there has been the biggest 'head in the
sand' operation ever conducted by any profession in the history of thiscountry. | go even further
and say that | know of no parallel disgraceful condition in any other profession in the country."

Arguing that it was not sufficient to place a duty of disclosure on an agent in circumstances
where his own interest conflicted with that of the client, Mr. Shepherd said that the client might
be harmed in circumstances where no particular property was in question. Pointing out thathe
agent had theimportant duty of giving advice, hesaid: "Itiswhenit comesto thiscrucia duty of
giving advice that the lack of integrity becomes avery great evil indeed. If | say to Mr.X 'l am
thinking of doing thisor that. Would you advise meto do thisor that? and heis engaged in the
activity, either directly, through a nominee or as an equity shareholder in a property company,
there will be a clash between his personal interests and the advice which he tendersto me asan
individual. | assure the Committee that very big sums of money are staked out on the advice
given by professional agents. The outlay of millions of pounds is often determined by their



advice. Itistherefore crucially important that an agent who gives advice should be freefrom the
complication of being involved in dealing or development, either directly or indirectly.”

Mr. Shepherd indicated that in his view an agent should be required to advise the Council
whenever he wished to buy and sell property either directly or indirectly, though he contemplated
that there would be an exemption in the case of the ownership or development of the agent'sown
home.

Mr. Shepherd's amendment received general support in the Committee. Only six of the
twenty-one members voting in the Division opposed the amendment, and three of these were
themselves estate agents. The opponentsincluded Mr. Jones, the promoter of the Bill, who said
he felt that any professional man could cover himself in such circumstances by declaring his
interest. Hedid not accept therule of the Chartered Auctioneers and Estate Agents Institute that
"agency and dealing are two incompatibl e occupations, and any attempt to combine them in one
person or firm must inevitably be fatal in any pretension to a professional reputation.” The
Government spokesman, Sir Eric Fletcher, supported Mr. Shepherd'samendment and said that in
his view Parliament would be entirely justified in imposing a specific obligation on the Estate
Agents Council to provide by regulations against the scandal arising where the rule that agency
and dealing were incompatible was infringed.

Having asdded Mr. Shepherd's amendment to the Bill, the Committee went on to consider a
further amendment put down by Mr. Shepherd under which it woul d have been misconduct for a
registered estate agent to serve asadirector of any company whose main businesswas dedingin
land or buildings unless he had the permission of the Estate Agents Council. In moving this
amendment Mr.Shepherd said: "There has been thisgrowing practice of appointing to the boards
of public property companies men who are engaged i n the business of estate agency. The House
took a certain view on asituation somewhat germaneto this, but not parallel, when it dealt with
the Building Societies Act, 1962. The Committeewill recollect that under thisAct itisunlawful
for aman who isan estate agent to value property for abuilding society of which heisadirector.

"| accept that that i s not acomplete parallel to asituation which appliesin the case of directorsof
public companieswho are estate agents, but it gives someindication that the Houseis concerned
about a situation where a man in a professional capacity is placed on the board of a public
company, and where there may well be a clash of interest between his duties as a professional
man or as a senior partner of an estate agency, and his responsibility as a director of a public
company."

Dissolution of Parliament

Mr. Shepherd wasin the middle of his speech moving this second amendment when the Standing
Committee adjourned. It did not meet again because shortly afterwards Parliament was
dissolved. Thismeant that all pending business, including the Estate Agents Bill, was dropped.
Having got so far along the road towards statutory registration - farther than they had ever got
before - the professional bodies were faced with the loss of yet another registration Bill. They
computed that their expenditure on the Bill, together with its predecessor promoted by Sir Harry
Legge- Bourke, amounted to some #15,000. In a statement issued on the announcement of the
dissolution, the Ten Societies stated that they intended to renew their attempt to secure the
passage of the Bill as early as posssible in the new Parliament. The statement went on: "Asa
result of the consideration it has had in the present Parliament, the Bill has been put into aform



which should improve its chances, and the time spent on it has, therefore, not been wasted."

The Committee expressed their appreciation of the support and assistance received from many
Members of Parliament, and in particular for the skilful efforts of Mr. Arthur Jones.

The new Government elected after the ensuing General Election had a heavy programme of
legislation and it was soon obvious that the climate was not propitious for the immediate
reintroduction of the Bill. Nevertheless, the Ten Societies considered it essentia to retain the
initiative and remain in a state of readiness to secure legislation at the earliest possible
opportunity. Aware of the great public interest that had been aroused in recent years both by the
continued malpractices of the small minority of "fringe" estate agents and by the determined
attempts of the profession to deal with the matter, the societies felt it would be most unwise to
giveany sign of slackeningintheir efforts. Therewerestill those who clamoured for actionto be
taken by the Government itself, and it was clear that if the societiesrelinquished their effortsthe
running would be taken up by the Government or by back-benchers having no connection with
the profession. Thiswasillustrated by a pamphlet published soon after the collapse of the Jones
Bill by the Fabian Society. After discussing the provisions of the JonesBill, the pamphlet drew a
number of conclusions from the terms of the Bill and its Parliamentary history. On the whole
these were hostile to the profession and its attemptsto secureregistration. The author said: "Itis
to be hoped that the Government will take the Bill over and strengthen it and that essential
reformswill not be further delayed until another Tory estate agent islucky intheballot." It was
made clear that by "strengthening” the Bill the author meant among other things that the
composition of the Council should be altered in favour of still further independent representation.

Hefelt that the Bill should be atered also to ban estate agents from receiving deposits. Further,
he suggested that there should be cast on agents a positive duty of care towards purchasers, and
that local authorities should be encouraged to act as estate agents. On the question of dealingin
property the pamplet said: "It is clear that an agent cannot perform his duty to obtain for his
vendor client the best possible price (or perform his function of providing the greatest possible
selection of properties from which to buy) if he is continuously on the lookout for bargains for
himself. A man who holds himself out as an agent to represent and advise others in certain
matters should not in the same matters be in a position to choose to act for himself. Thewhole
outlook of an agent whose obligations should be entirely to his client is bound to be affected in
that relationship if heisdealing in property beyond that relationship.

"A trustee is absolutely forbidden to purchase trust property (except with permission of the
court), whether directly or by a circuitous arrangement, even by public auction or after an
independent val uation and however fair the price may be. Thisuncompromising ruleis necessary
becauseit isgenuinely impossibletotell, inthewordsof Lord Chancellor Eldon, ‘whether he had
made an advantage or not." A like rule should be made to apply to estate agents.

"If the estate agent has an interest either as an estate agent or as a property developer before
deciding whether to accept instructions and take up the property on behalf of theclient, hehasa
choice. He has foreknowledge of whether he will make more profit by acting as an agent or a
dealer in property. The criterion isnot the good of the prospective client, but which method of
dealing will give the greatest profit to the agent.

"Estate agents should be forbidden to deal in, invest in, or develop property, or to be directors of
property companies.”



If the Societieswereto keep theinitiative, but werefor Parliamentary reasons unableto introduce
aBill, what was their best course of action? Evenif legislation had been secured, it would have
taken a certain amount of time to set up the Council and establish a system of registration, draw
up a code of conduct and so on. All these things could, however, be done without legislation.
Indeed three-quarters of the provisions of the Jones Bill could be put into effect without having a
Bill at all. Suggestionshad previously been madethat it would be wiseto set up an estate agents
council voluntarily even in advance of the passage of aBill. In October, 1956, the President of
the Valuersinstitution, Mr.R.Hunter Hudson, said: "It isnot necessary towait for legidation, the
urgent need is for a powerful authority to speak for the qualified members of the estate
profession. Thereisapressing necessity for the general public, and in particular the Members of
Parliament, to be better informed. It must be explained that thereis much moreto the vocation of
selling property than just obtaining an agreement between vendor and purchaser and the security
of adeposit. | am quite sure the Government of the day would prefer todeal with one authority
in such matters, than having to consider the views of so many organisations."

Decision to Set up Voluntary Council

While some misgivings were felt about introducing a voluntary system of registration, the
societies decided to do so. They would thus be able to get on with the necessary preliminary
work and would have aflourishing Estate Agents Council in existence when the next attempt to
legislate was made. Accordingly an agreement was entered into between the Ten Societies for
the setting up, asacompany incorporated under the Companies Actsand limited by guarantee, of
the Estate Agents Council. The agreement provided for the Council to have exactly the same
composition as was provided for by the Jones Bill after itsamendment. In order to provide the
necessary initial finance, the Ten Societies agreed to pay to this Council over a period of two
years the sum of #30,000. The Board of Trade agreed to support the setting up of the Council
and to nominate members in the same way as it would have been required to nominate them
under the Jones Bill. In answer to a question in the House of Commons, the President of the
Board of Trade said: "Theten principal societies representing estate agents have told me that
they are proposing to set up a Council similar so far as possible in constitutions and functionsto
the statutory body provided for in the Private Member's Bill introduced in the last Parliament
[i.e., the Jones Bill].

"I welcomethis proposal asamovetowards eliminating undesirable practices. Theeffectiveness
of the new body will depend to a great extent on the support from the public which it receives.
"At the request of the societies, | have agreed to nominate to the Council seven independent
members and three estate agents who do not belong to the larger societies. | have also agreed to
nominate the chairman from among the members of the Council and | havetold the societiesthat
the Board of Trade would be prepared to semment informally on any rules or code of conduct
that the Council may draw up.

"Thereport of the Monopolies Commission on their investigation into estate agents fees, when it
isreceived, will provide val uable guidance to the Council and to the Government on this subject.

The decision of the societiesto set up aCouncil voluntarily does not precludelegislation and the
Government will watch closely how the situation develops. They would be prepared to consider
legidlation if this seemed necessary later in the light of experience and would support a suitable
Bill designed to deal with any problems remaining after the Council has been established.”



When Mr. Rose, M.P., asked in October, 1966, what steps the President of the Board of Trade
intended to take to protect the public from defaulting estate agents, he was told that there was
nothing to add to the President's statement quoted above.

In a statement issued to al members in June, 1967, the Ten Societies Committee said: "The
pattern of the Estate Agents Council has emerged after long negotiations. Its voluntary nature
does not override the basic desire of the Ten Societies that the activities of the Council shall be
supported by statute at the earliest opportunity. Weregard the setting up of the Council asastep
towards statutory control and not a substitute for it.... It will be the purpose of the Council to
secure adequate standards of competence and conduct among estate agents;,

to improve the techniques used in estate agency; to increase public knowledge of the services
provided by estate agents; to establish and maintain aregister of all persons entitled to use the
term 'Recognised by the Estate Agents Council'; and to make regul ations as to the requirements
which must be fulfilled before any person can be entered on the register.

"The Council will havetheright to lay down theform of qualification for entry ontheregister. It
will be ableto discipline those registered for unethical actsand require that the activitiesof each
registered estate agent shall be covered by an 'Honesty Bond'.

"Additionally it is the purpose of the Council to prevent the exploitation of the public by
unscrupulous men. Thishasindeed been the aim of the effortsin the past and has arisen largely
because there has been the opportunity for exploitation. Provided the public treats only with
those entitled to the description 'Recognised by the Estate Agents Council,' the risks will be
appreciably reduced.

"The other principal advantage, and this must be related to the preceding paragraph, will be the
drawing together of estate agents' interests and the promotion of those interests by one body.
Dispersal of effort has in the past resulted in inadequate public relations, but in future, for the
'Recognised Estate Agent,' promotion will come from one source with obvious advantage.”

Therewasfurther Parliamentary questioning about the control of estate agentsin July, 1967. One
of the questions asked was what action the President of the Board of Trade had taken on the
report by the Consumer Council made to him in 1965 on the need for further regulation and
control of estate agency. The answer again fell back on the statement quoted above. Whilegreat
interest continued to be displayed in Parliament and el sewhere about what action the Government
were taking to ensure proper control of estate agents, the Government were able to fend off
criticism by referring to the seting up of the Estate Agents Council, and this answer sufficed to
satisfy the critics.

In accordance with the agreement between the Ten Societies, the Estate Agents Council was
incorporated on October 1, 1967.



